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proposal for a used-car device, but the board
has ruled that the $100-to-$150-installed cost
is too high. The American Machine-Chrom-
alloy combine estimates its device, which has
been approved, will cost the consumer an
estimated $81.50, including installation. The
combine, however, said it is working to lower
costs .to $65.

Some 70 percent of a car’s fumes is emitted
through the exhaust, the other 30 percent
through the crankcase. Auto makers began
voluntarily in 1961 installing crankcase de-
vicés on their cars. These devices became
mandatory in California on all new cars with
the 1963 model year and on all used cars in
a 18-county area.

William Nissen, the pollution control board
chairman, said that with combined crank-
case devices and exhaust systems, some 90
percent of “smog-forming hydrocarbons”
from autos would be controlled. This is ex-
pected to ease smog conditions in urban
areas, but it won't -eliminate the problem
altogether. Smog also is caused by
irritants. .

AMENDMENT OF FOREI(QAS IST-
ANCE ACT OF 1961

The Senate resumed the considera-
tion of the bill (H.R. 11380) to amend
further the Foreign Assistance Act of
1961, as amended, and for other pur-
poses.

The PRESIDING OFFICER.. The
question is on agreeing to the amend-
ment of the Senator from Wisconsin
[Mr. PROXMIRE].

Mr. MORTON. Mr. President, I sug-
gest the absence of a quorum. .

The PRESIDING - OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. PROXMIRE. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded. -

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PROXMIRE. Mr. President, the
amendment which is now pending to the
Dirksen amendment is my amendment.
It provides that on page 2, line 15, after
the word “shall,” and before the words
“be deemed,” there be inserted the word
“hot,” so that the section of the bill, in
subsection (b), without reading all of it,
would provide:

A stay for the period necessary * * *
shall not be deemed to be in the public in-
terest in the absence of highly unusual
circumstances.

As T said before, this amendment of
of mine has a great deal of merit. The
arguments I have heard so far in favor
of the Dirksen-Mansfield amendment
have been that throughout the country
there are certain unusual situations—for
example, in Oklahoma and elsewhere,
where an election which had already
taken place might be set aside, and
where people who are holdover State
Senators, for example, would be removed
from office or would lose their office.

These circumstances are unusual; and
it might be proper and desirable for
Congress to prevent that kind of situa-
tion.

On the other hand, let us consider the
situation in Wisconin. In Wisconsin
public officials won an apportionment,
after arlong struggle. It was a bipar-
tisan struggle. Democrats and Repub-
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licans were on both sides of the issue.
We finally achieved an almost mathe-
ma,t;ically precise population representa-
tion in both the State senate and State
assembly.

Under the Dirksen-Mansfield com-
promise proposal, our near perfect 1964
apportionment might be voided. All the
struggle and solid achievement of years
might be nullified. I talked on the
phone this morning with Roland Day,
the brilliant Madison lawyer who han-
dled our successful reapportionment

. fight for the Governor before our State

legislature. Mr. Day is deeply -con-
cerned that the Dirksen . amendment
might result in Federal court action in
Wisconsin on the basis of a request by
a member of the State legislature who
has been apportioned out of his seat.
This action could not only stay the ¢lec-
tion under the new apportionment, it
could require that candidates for the
Wisconsin Legislature would have to file
again on the old legislative district basis.
So this apportionment which we finally

.achieved after many years of great ef-

fort on the part of Democrats and Re-
publicans, newspapers, and other agen-
cies would be nullified.

I say that because the Mansfield-
Dirksen amendment provides:

Any court of the United States having
jurisdiction of an action in which the con-
stitutionality of the apportionment of rep-
resentation in a State legislature or either
house thereof is drawn In question shall,
upon application, stay the entry or execu-
tion of any order interfering with the con-
duct of the State government, the proceed-
ings of any house of the legislature thereof,

- or of any convention, primary, or election,

for such perlod as will be in the public
interest.

Because of this provision any Federal
court in Wisconsin would have juris-

diction.

The apportionment was effected In
May or June of this year. Candidates
for the State legislature filed in 100 as-
sembly districts and in 16 or 17 State
senate districts. July 11 was the dead-
line. They filed on the basis of the Wis-
consin State Supreme Court a,pportlon-

.ment.

Many of the candidates—not all of

- them, but many of them—would be filing

in districts which are nonexistent, if the
apportionment action by the Wisconsin
Supreme Court were set aside. The
Court would be in the position where it
would be hard to comply with the law
without setting it aside, in view of the
Dirksen language that a stay shall be
granted for the period necessary “to per-
mit any State election of representatives
occurring before January 1, 1966, to be
conducted in accordance with the laws
of such State in effect immediately pre-
ceding any adjudication of unconstitu-
tionality.”

That means that it would have: to be
based on the apportionment that pre-
ceded the apportionment by our State
supreme court late this spring. :

That would mean—and I cannot see

any other construction which makes any-

sense, offhand—that our very painfully
achieved and almost perfect apportion-
ment would go out the window. There is
a saving clause in the Dirksen amend-
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ment In the words “in the absence of
highly unusual circumstances,” and I
would be hopeful that that might sus-
tain Wisconsin in the Court. But that is
only a hope.

On the other hand, the distmgulshed
junior Senator from Illinois [Mr. DIrg-
SEN], who is the author of the amend-
ment, made a statement, according to the
New York Times of Thursday, August 13.

The article states that the Senator
from Illinois felt that the compromise
“retained almost all of the mandatory
character of the legislation he proposed
last week as an amendment to the for-
eign aid bill.”

The article continues:

Mr. DIRKSEN said the legislation was about
99%;-percent mandatory in requiring district
Judges to stay apportionment proceedings.

‘“This is about as mandatory as you can
get,” he said, “and still leave the door slightly
open 50 that you don’t absolutely foreclose
the courts from considering [apportionment]

cases. Otherwise, it might founder on the
Constitution.”

The article continues: .

The only exception to these mandatory
requirements, what Mr. DIRKSEN called ‘“the
slightly open door,” was provided in a phrase
saying that stays need not be granted in
“highly unusual circumstances.”

The 992;-percent mandatory ché,rac-
ter is very discouraging for Wisconsin,
and would make it very difficult for our

State, in view of the fact that our pri-~

mary election for the State legislature
will be held in less than 4 weeks. It
probably would haye to be postponed.
Attorney Day, my staff, and I went over
the Wisconsin law this morning at some
length. There is a possibility, under
these circumstances, that, with the pri-
mary election postponed, and with all
that would have to take place between
the primary and the general election, our
general election would have to be post-
poned, and the present sitting State leg-
islature would simply carry over.

Mr. LAUSCHE. Mr. President, will
the Senator yield?

Mr. PROXMIRE. 1yield.

Mr. LAUSCHE. If the situation is so
critical, with only 4 weeks being available,
why did not the Supreme Court give
some consideration to that possible con-
tingency, and allow, in its ruling, time
under which, prudently and carefully,
studies could be made and decisions
rendered?

Mr. PROXMIRE. The Supreme Court
acted with great prudence. The Supreme
Court of Wisconsin provided apportion-
ment in ample time late last spring, and
candidates have filed in accordance with
the Supreme Court decision. Now, under
the Dirksen-Mansfield amendment, that
action would have to be set aside, and
they would have.to start all over. They
would have to go back to the districts in
effect before May 14, 1964. We have a
very serious problem.

Mr. LAUSCHE. That is a special sit-
uation. I am talking about the States
which have not taken any action, and
which are pressed for time. If the
Court’s order is to be obeyed, it can be
done only after hasty judgment. .

Mr. PROXMIRE. Under those cir-
cumstances, I believe that my amend-
ment would meet the situation, although

Declassified and Approved For Release 2014/05/20 : CIA-RDP66B00403R000300080043-5




qulassified and Approved For Release 2014/05/20 : CIA-RDP66B00403R000300080043-5

-

1964

I am sure the distinguished junior Sena~-
tor from Hlinois [Mr. DIRKSEN] will dis-
agree. My amendment provides that a

State shall not be deemed to be in the’

public interest in the absence of highly
uhusual circumstances. In Oklahoma,
there may be highly unusual circum-
stances; perhaps in Ohio, too.

However, “highly unusual circum-
stances” would have to refer to a situa-
tion in which an election had been held,
as is true in some States, and the court
would otherwise throw out the election
on the ground that the election was not
in accordance with the one-vote, one-
man principle. I believe that a stay un-
der those circumstances would be logical.
My amendment is drawn so that the
basic¢ principle would be upheld by Con-
gress, but it would still leave the door
open a little so that it would be possible
to make adjustments where they would

---have to be made.

Mr. LAUSCHE. How would the mem-
bers of the two houses be chosen?

Mr. PROXMIRE. We are very fortu-
nate in Wisconsin. Both houses of the
legislature in Wisconsin are apportioned
strictly on the basis of population. We
have not always been very good in com-
plying with the law. 'We have at times
let, 20 or 30 years go by without comply-
ing with it. Now we have complied with
it. This apportionment might now be
thrown out by the Dirksen- Mansﬁeld
amendment.

Mr.

tutional provision. But-what about the
other States which, for more than 100

" years, have proceeded on the theory that
the upper house shall be chosen on the
basis of geographical representation, and
the lower house on the basis of popula-
tion? Why not allow them time to solve
the problem?

Mr. PROXMIRE. I believe that that
is perfectly proper. In some cases, the
courts have undoubtedly been too precip-
itous -and requested or required action
that is difficult to take.. But I am sure
the Senator from Ohio undertsands the
position of the courts. This is the tough-
est kind of problem for a legislator to
solve. Legislators are being asked to
apportion themselves or their friends out
of jobs. The tendency of legislatures is
to slow down, to drag their feet. They
always need to be pushed. There will al-
ways be that clash. The longer the rem-
edy is postponed, the longer will circum-~
stances exist in which serious difficulty
is involved.

Merely to require deliberate action by
the courts, to leave the door open, so that
the legislatures can adjust on a gradual
basis, makes sense.

There are some people——perhaps not
a majority -as I might hope—who do not
think the one-man-one-vote legislature
should be based on something other than
population. . Those who feel that way
would be enthusiastic for the Dirksen
proposal, so that a constitutional amend-
ment could be submitted by Congress to
the legislatures throughout the country,
so as to knock out the one-man, one-vote
principle forever That would be the
effect.

LAUSCHE. In the case of Wis-.
consin, it-is simple, in view of the consti- -
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Mr. LAUSCHE. There are many who
subscribe to the doctrine that there must
be insurance that in a legislative body
neither one segment of the economy nor
another shall dominate. It is for that
reason that for more than 100 years Ohio
has had a two-house legislature, one
house chosen on the basis of geographical

- representation, the other on the basis of

population.

If the city man is complaining now,
what about the rural man? When both
houses have-been completely dominated
by the influence of metropolitan inter-
ests, and the rural groups will have noth-
ing to say. What will the situation be
then?

Mr. PROXMIRE. Wisconsin has had
this system for many years. There has
been no domination by labor leaders or
domination by urban areas over city
aréas. We have had rural representa-
tion that has been strong, and continues
to be strong. In principle, it seems to
me, that there is no basis for givihg one
person more representation than any
other person. But that is what is being
done in many places. Why give labor,
or farmers, or urban persons, or rich per-
sons more representation? There is no
fundamental basis in principle for saying
that we must protect some people because
they should have protection against
others.

Mr. LAUSCHE. The fathers of the
Constitution did not think so.

Mr. PROXMIRE. Oh, yes; they did.

Mr. LAUSCHE. I understand the
argument that is made. There is no
analogy between what is being done in
the States and what is being done in the
Federal Government. Consider a large
State, like California. I do not know its
‘exact population; perhaps it is 15 million.
California has two votes in the U.S. Sen~
ate. Many other States, having much
smaller population, also have two votes.
It was intended that there should be
equal influence in the Senate. .

Mr. PROXMIRE. Any study of the
Federalist Papers, and any study of the
writings of Jefferson, will show how
deeply those men felt about the one-
man, one-vote principle. The reason
they did provide for the Senate on a
different basis was that there was a con-
federacy before 1787, and a very weak
government. It was necessary to bring
the States together on some basis. That
was accomplished by compromise, which
necessarily was imperfect.

Mr. LAUSCHE. The Founding Fa-
thers-said, in effect, that some States
refused to join the Union unless they
have equal representation in the Senate.
Those who were seeking to form a union
decided that in order to bring those
States in, all States would have two
votes in the Senate; but that in the
House the number of -votes should be
proportionate to the population of the
States.

Mr. PROXMIRE. I understand that;
but it should be recognized that the

States had a real element of sovereignty, .

which they still have. It is an impor-
tant element of sovereignty and an im-

portant part of our Federal system. The
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genius of our system is that we have fed-
eralism. We vest great power in the
States. By the 10th amendment, the
States received a reservoir of power, and
still have it.

Mr. PASTORE. Mr. President, will
the Senator yield?

Mr. PROXMIRE. I yleld.

Mr. PASTORE. Are we not missing
the point completely? We are debating
the question as though this were a con-
stitutional convention. That is not the
point. The, point is that the Supreme
Court, which is one of the three coordi-
nate branches of our Government, has
said that unless one man is given one
vote, the Constitution of the United
States will be violated under our repub-
lican form of government. The only
way that condition can be changed is by

" amending the Constitution.

If it is desired to carry out the idea
that within a State there is authority to
have one branch represent the people
and ‘the other branch’ represent the
State geographically constituted, that
would have to be done under the terms
of the Constitution itself. Therefore,
the only way that could come about
would be through a constitutional
amendment.

As a practical matter, the serjous prob- °
lem that faces us is that the Supreme
Court has spoken. I do not believe that
Congress ought to say, by legislative fiat,
that what the Supreme Court has said
is unconstitutional, and that we declare
the present practice to be constitutional
for a certain period of time. If we did
that, we would reach a ridiculous con-
clusion.

Mr. PROXMIRE. What the Senator
has said is absolutely correct. What is
extremely important, more important,
even, than the reapportionment battle, is
our relationship with the Supreme Court.
We would be telling  the Supreme Court
that for more than a year it must not
protect what they regard to be the basic
rights of citizenship—the right to vote
and the right to an equal vote.

Mr. PASTORE. That is correct.

Mr. PROXMIRE: We would be telling
the Supreme Court that it must not pro-
tect that right. That would be extraor-
dinary; it would be a bad precedent.

Mr. PASTORE. The only argument
against it is that what we are trying to
preserve for a short period of time, and
for practical purposes, is something that
we have lived with for a long period of
time, until the Court rendered this deci-
sion. The argument has no legal value;
I will admit that. But if it has not, how '
do we approach the problem?

We realize that we have a problem. I
do not think any of us should take the
position that we will tell the Supreme
Court it has no right to declare some- -
thing unconstitutional, and that if it
does, we have the right to say that for a
certain period of time it shall be consti-
tutional. To take that position would
be undemocratic. )

How do we resolve this important
issue in a sensible way, without imping-
ing upon the constitutional prerogatives
of the Court, and at the same time give
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‘our citizenry an opportunity, in an
orderly fashion, to conduct a sensible
election on November 3? That is the
question. . )

We can argue at length about what the
Founding Fathers meant, but we shall
get nowhere. The Supreme Court has
spoken. Congress has no right to im-
pinge upon the rights of the Supreme
Court to say what is unconstitutional.
Once the Court has said it, Congress has
no right to say, “No. That edict under '
the Constitution shall not take effect for
a period of 2 years, or 4 years, because it
is impractical to carry out the American
ideal.”

Mr. PROXMIRE That is correct; but
I think it perfectly proper for those of
us who feel strongly about it and also
for those who disagree with us-to discuss
the fundamental principle at stake.

Mr. PASTORE. Yes; but the practi-
cal matter is that the Democratic Na-

. tional Convention is soon to be held. I
am sorry the amendment has been pro-
posed to the foreign aid bill; I do not
believe it has any place in it.

The Senator from Ohio has raised his

" State’s problem; and Wisconsin also has

a problem. However, no hearings have

been held; we have not heard from the

Governors of the States; we do not know

what the problems in each State are.

Yet by means of this amendment we

would be attempting to tell the country
what should be done, without knowing
the problem in each of the 50 States.

I believe the amendment should be
brought forward as a separate bill; I do
not believe it should be added to this bill.
. Certainly we are confronted with a
pressing problem. We should get busy
about it. We should hold hearings on it,
and we should quickly do something
about it, before this session of Congress
ends and before election day.

Mr. PROXMIRE. The Senator from
Rhode Island is quite correct.

Mr. PASTORE. But I am afraid that
by this means we shall not obtain the
real answer; and then the Supreme Court
will say, “This measure iIs unconstitu-
tional.” Then, after all the effort, day
in and day out, we would end with noth-
ing. That is what concerns me.

I hope we shall get to work on this
problem, and shall hammer out a meas-
ure which will make sense. I do not
believe it does much good to discuss the
history of this matter.

Certainly this is a very serious con-
stitutional problem, a legal problem, and
a practical problem; and in the final
analysis we must resolve the problem.

Mr. PROXMIRE. I believe all Sena-
tors will agree with me—although for
different reasons—when I say we would
like to end this debate now, and would
like to pass the foreign aid bill now. But
it would be terrible to pass the foreign
aid bill with this rider on it, in view of
the effect the rider would have on Wis-
donsin. Therefore, I believe I have a
right to protest at length.

Mr. PASTORE. Certainly; I agree.

Mr. PROXMIRE. I believe thatin do-.

ing so, I should discuss the fundamental
reasons—on the basis of principle, on the
basis of history, and so forth.
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One of the reasons for opposing the
addition of this provision to the foreign
aid bill is that the amendment would de-

" prive the President of his constitutional

veto power, insofar as this provision is
concerned. Everyone knows that the

President would not veto the foreign aid -

bill. Certainly he should have a right to
exercise his judgment on this particular
matter, and should have an opportunity
to veto the provision, on its merits, if he
thought that best.

Mr. PASTORE. That is correct.

At this time, I do not know what the
modified amendment would do to Rhode
Island. I realize that the two leaders
have discussed the matter carefully, and
have tried to work out a provision which
would make sense. But they do not know
the situation in Rhode Island. No Mem-
ber of the Senate has asked me or the
Governor of Rhode Island or the Rhode

_Island Board of Elections or the Rhode
Island Secretary of State. So I say
frankly that I do hot know whether this
amendment would work in Rhode Island.

However, the unfortunate thing is that
by means of the amendment, Congress
would be telling each State how it should,
operate on the basis of what would satis-
fy the situation in the States of the spon-
sors of the amendment. That is what is
wrong with the amendment.

Mr. PROXMIRE. That is another
reason why I believe we should examine
the effect of the amendment on each of
the 50 States.

Mr. ATIKEN. Mr. President, will the
Senator from Wisconsin yield?

Mr. PROXMIRE. I yield.

Mr. AIKEN. I have been much inter-
ested in the statement the Senator from
Rhode Island has made. I realize that
he does not know how the Supreme
Court’s decision would affect his State,
because there has not been a speclﬁc
case affecting his State.

However, there has been a case affect-
ing Vermont; and the Federal Court has
ordered that the Vermont Legislature—
which will meet in January 1965—do ab-
solutely nothing except to reapportion

-the State. After the State has been re-
apportioned, there would have to be new
clections, before the legislature could
meet again for the transaction of State
business. In the meantime, the terms of
the appointive officers of the State—
except the terms of those who have 6-
year terms—would expire, mostly on
February 1. The terms of all the mu-
nicipal judges and the terms: of all the
State judges would expire before the leg-
islature could possibly complete its work
on reapportionment and . before new
elections could be held. That would
mean that during that period of time a
state of chaos would exist in Vermont
government. There would be no means
of law enforcement, because no judge
.would be legally authorized to hear cases
after the expiration of his term of office.

I agree that the amendment would
be better considered by itself, as a sepa-
rate bill. However, there is no chance
to do so in time to avoid the chaos which
the Court order would create.

I should like to vote for a foreign aid
bill now; but I would prefer-to have no
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foreign aid bill at-all than to create chaos
and anarchy in the. United States, be-
cause this country means more to me
than any other country does, and the
maintenance of a genuinely democratic
form of government in our country
means more to me than the establish-
ment of democracy in other countries.

I am not so much concerned with the
decision of the Supreme Court itself as I
am to the assumption and exercise by the

Court and of the lower Federal courts of _

powers which, so far as I know, can be
delegated to such courts.only in such
manner and in such measure as Con-
gress may determine. In my opinion,
there is a serious question as to whether,
instead of interpreting the Constitution,
the Court has not just thrown it out the
window in part, at least.

However, if we can handle this matter

‘in an orderly manner, so as to prevent

confusion in the United States, that is
what we should do. After all, anarchy
and disdain for law and order is now
creeping into our cities. Violence and
crime there are on a sharp increase. I
notice that in the Metropolitan New York
area many special policemen are being
appointed to duty for this weekend. Yet
those are the areas in which the entire
responsibility for the Government of the
United States would be concentrated
should the philosophy of the Federal
courts be carried to its logical conclusion.
We should keep away from such a thing.
Government to be healthy and just must
be in fact fully controlled by the people.
- If the Court’s order were carried out
as it could be, the probable result would
be to disfranchise possibly as much as
25 percent of the people of the United

"States, insofar as representation in their

own legislative bodies is concerned.

So, Mr. President, let us take the neces-~
sary time to do this work correctly and
decently.

I concede that probably one or both
houses of the legislatures of perhaps
three-fourths of the States are malap-
portioned. This is the inevitable result
of shifting populations. But I do not
believe that both houses of our bicameral
legislatures should be based on popula-
tion alone. \

It is of vital importance that not only
should each qualified person be guar-
anteed the right to vote but should be
guaranteed the right of legislative repre-
sentation as well.

I wonder whether the Senator from
Wisconsin knows of any major country

in the world in which both houses of a -

bicameral legislature or parliament are
based on the same criterion. I realize
that some small countries—for example,
Costa Rica, Israel, and Panama—have
unicameral legislative bodies.

Mr. PROXMIRE. Our Presidential
system is not a common one. 'The par-
liamentary system is more common.
Great Britain still has some rotten
boroughs; however, Britain is correcting
that situation, and at least has the prin-
ciple of a one-man, one-vote system,
although with some defects. I suppose
it is true that the'British system is no
longer de facto bicameral, even though
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it is de jure bicameral; after all, the

British House of Lords has no real power. .

However, the fact is that our system
is unique and different.

Mr. ATKEN. But what is the use of
having a bicameral legislature if both

houses are to be elected on exactly the

same basis?

Mr. PROXMIRE. Because the system
works well. It has worked well in Wis-
consin. The senate does serve to give
more mature and more careful consider-
ation. The members of the senate have
staggered terms. In Wisconsin, most of

" the members of the senate tend to be
somewhat older, and perhaps serve
lohger, and have more mature judgment.

So there are some significant differ-
ences. Certainly, insofar as prudence is
concerned, it is found in a bicameral
body.

Mr. AIKEN. But the fact is that the
Court’s order will throw many of the
State governments into confusion.

I would say Wisconsin would consti-
tute a special circumstance. If its reap-
portionment has been satisfactory to
both parties and to the people of the
State, I know of no reason why the in-
coming legislature would not approve it.
However, that is a matter for Wisconsin
to decide, and I should not discuss it.

Instead, I speak of my own State.

Mr. PROXMIRE. Let me reply to the
point the Senator from Vermont previ-
ously made by saying that I have before
me a study made in 1962 by the Twen-
tieth Century Fund. I shall read the
first two sentences. They read:

In many countries with a long tradition
of representative government, legislative ap-
portionment is no longer a political issue.
In Great Britain and some Commonwealth
nations, for example, there is general agree-
ment that parliamentary districts should
contain approximately equal populations,
and redistricting is accomplished regularly
and on a nonpartisan basis. But in the
United States, apportionment remains a
vexing problem.

Mr. AIKEN. The appropriating au-
thority, however, is also taken out of the
hands of the people m some of those
countties.

Mr. PROXMIRE. I do not argue that
any other country is superior to our
country. But I say that in this particu-
lar respect, some nations have adopted
the principle of one man one vote. It
has worked well. It has worked well in
my State. I believe it would work well
in the Nation. .

I believe the analogy of the Federal
Government and the 50 States is entirely
different. The Federal system is ex-
tremely important. It delegates the re-
sidual power to the States. That is very
important. But the Nation is really the
creature of the States. It was created
by the States. It is the very principle
behind it. The State creates its own
political bodies within its boundaries.
It can expand or contract its cities, towns,
villages, or counties. They are all crea-
tures of the State. In any Federal sys-
tem, this would have to be artificial.

We come down to a basic argument
as to whether we believe every man in
America, whether rich, poor, farmer, or

No. 159——8

.equality.
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city dweller, should have an equal vote.

Mr. ATKEN. And also representation,
as well as vote.

Mr. PROXMIRE. Itseems to me that
the Supreme Court’s position can be
supported.

Mr. AIKEN. We can have an equal

vote for every person in the country, and -

still effectively disfranchise a fourth of
the people, because they have no power
of representation.

Mr. PROXMIRE. Certainly. And by
my amendment we would help to solve
this problem. It would make the Dirk-
sen amendment operate in the excep-
tional circumstances that exist, perhaps,
in Oklahoma and some other States.
It would be put in effect for a period of
time, perhaps a year, but under most cir-
cumstances, the door would be open.

The Supreme Court would proceed as it

has been proceeding—toward a one-man-
one-vote principle in both houses.

Mr. AIKEN. What is wrong with giv-
ing the States a year? The Dirksen-
Mansfield amendment, as I understand
it, would give the incoming legislature of
my State the power to perform necessary
business to carry the State through on

the usual basis, until reapportionment

could be .effected, probably later in the
spring. But they have been told that
they must have everything done by the
15th of March. That would be an im-

possibility without violating our own .

State constitution and statutes.

Mr. PROXMIRE. If my amendment
were agreed to, it would mean that the
courts would proceed with a litfle more
gradual approach. We must recognize,
however, that there will always be a
clash. The legislatures will resist, for
the most apparent, transparent reasons.
The Senator and I know people in our
own States whose jobs are at stake. They
have been in the legislature for many
years, and the only way to have it reap-
portioned is often to place two people in
the same party from the same district
up for election. That would be a pain-
ful thing to do. The people will fight it.
They will oppose it. It will take a long
time. But they will use this time to try
to pass a constitutional amendment
which would destroy.any possibility of
one man one vote at any time in this
country.

Mr. AIKEN. I do not agree with that,
as to the two houses of the legislature.

Mr. PROXMIRE. Once the amend-
ment is written into the Constitution, it
will not be removed.
© Mr. ATKEN. I believe that every man,
regardless of his status, should have
representation and a voice in his legis-
lative body. We could have an equal
vote for each person, one vote for one
person, and still effectively destroy his
franchise. -

Mr. PROXMIRE. Mr. President, I
yield to the Senator from Illinois.

Mr. DOUGLAS. MTr. President, I wish
to bring out precisely what the Supreme
Court said with regard to the equality of
representation,

It is sometimes said that the Supreme
Court requires precise, arithmetical
I read from page 2 of the
opinion in the Reynolds against Sims
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case, the Alabama case. It is a passage
from the majority opinion:

By holding that as a Federal constitutional
requisite both houses of a State legislature
must be apportioned on a population basis,
we mean that the equal protection clause re-
quires that a State make an honest and good
faith effort to construct districts, in both
houses of its legislature, as nea.rly of equal ~
population as is practicable. We realize that
it is a practical impossibility to arrange legis-
lative districts so that each one has an iden- .
tical number of residents, or citizens, or
voters. Mathematical exactness or precision
is hardly a workable constitutional require-
ment.

In other words, the court is saying that
there should be approximate equality,
with variations.

Mr. PROXMIRE. Yes, indeed.

Mr. DOUGLAS. I believe this is an
important matter to clear up. Charges
have been made that it 15 impossible to
place the districts on a precise popula-
tion equality basis.

Mr. PROXMIRE. 1 believe that is
very important. The Court has been
thoughtful, careful, and prudent. It is
true that in some cases there seems to
be haste, which creates difficulty. But
we shall always encounter that kind of
situation.

I wish to make one further point. The
Senator from Vermont has stressed, as’
has the Senator from Illinois, that if we
do not pass this measure, there will be
chaos. If we do pass it, there will be
much worse chaos. One reason for that
is that there is no doubt in anybody’s
mind that the Supreme Court may no
accept this provision., Federal judge aft-
er Federal judge will have to guess
whether the Supreme Court will accept
a law which may be ruled as unconsti-
tutional. In the meanwhile, before they
can act, there will be real chaos every-
where in the country. We now have a
situation that is gradually becoming
more and more settled. If my amend-
ment should be agreed to, there would be
an opportunity in exceptional cases in-
volving difficulty, for the Court to provide
a stay for a full year, or more.

Mr. AIKEN. Mr. President, it was not
the Supreme Court that gave the order
to the State of Vermont. It was a lower

-Federal court. In Vermont, it was held
that the State senate was controlled by
47 percent of the people. There are only
two or three States in the Union, as I
recall, in which the senate is more nearly
representative.

* Mr. DOUGLAS. What about the lower
house in Vermont?

Mr. AIKEN. ‘The lower house has one
vote for each town. ’

Mr. DOUGLAS. In what proportion?

Mr. ATIKEN. Vermont and Connecti-
cut have had approximately the same
method of representation in both houses

for approximately 125 years. The lower
house has one representative for each
town or city, while the senate is based
on population. The States of Vermont
and Connecticut have been better oper-
ated over the period of our statehood
than any other two States in the Union.
We yield to none in this respect.

Mr. DOUGLAS. The smallest district
in Vermont has 36 people, and they elect
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one legislator in the lower house. The
largest district has 35,531, It elects one
member of the lower house. )

Mr. AIKEN. Exactly.

Mr. DOUGLAS. Just a moment.

In Vermont, one person in a small
hamlet has as much voice as 1,000 people
_ in the larger town.

Mr. AIKEN. Exactly.

Mr. DOUGLAS. And the fine Senator
from Vermont has the extraordinary
temerity to stand here and justify that.

Mr. AIKEN. I point out that the larg-
est hamlet in Vermont has 20 percent of
the membership of the State senate.
The small hamlet to which the Senator
refers has never had a State senator to
my knowledge.

Mr. DOUGLAS. The State legislature
can be controlled if one house of the leg-
islature is controlled.

Mr. AIKEN. I am not defendmg the
house of representatives of Vermont
against any charge that it is malapor-
tioned, because it is.

Mr. DOUGLAS. If started in 1793 and
has never been changed.

Mr. ATKEN. We are handicapped by
a 10-year time lock on the State consti-
tution, which ought to be changed. The
time lock became passé probably two
generations ago. We have need for re-

form, but for Heaven’s sake, give us an

opportunity to do it properly. Do not
say that we must do the impossible.

Mr. DOUGLAS. The Senator’s State
has had an opportunity since 1793. The
constitution of Vermont took effect in
1793. It granted equality of representa-
tion to each town. The State has had
171 years to do something about it. How
much more time does the Senator de-
sire?

. Mr. AIKEN. We should have at least
6 months after January 1, 1965. I point
out——- .

Mr. PROXMIRE. I shall yleld to the
Senator from Vermont in a moment.

Mr. AIKEN. I wish to make one brief
statement. )

Mr. PROXMIRE. I yield.

Mr, ATKEN. Vermont has been a good
State. It has been far more progres-
sive than most States. It had a unicam-
eral legislature for 40 or 50 years, and
then that was abandoned because it did
not work too well.

. I know that the Senator from Wis-
consin must be an admirer of Thomas
" Jefferson. I point out that a Vermont
delegate in 1803 cast the vote which
nominated Thomas Jefferson on the
38th or 39th ballot, I believe.

Mr. DOUGLAS. Mr. President, will
the Senator yield? )

Mr. PROXMIRE. Before the Senator
from Illinois replies, I wish f{o say to
the Senator from Vermont that I am

delighted that he brought into the de-.

bate Thomas Jefferson, because Thomas
Jefferson spoke on the issue again and

again. Every time he spoke he said -

~ that he was for the principle of one man,
one vote. He was for the principle of
equal representation. He said that it
was a cardinal tenet of democracy. He
pointed out how people are deprived of
effective enfranchisement in the absence
of such a system.
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Mr. ATKEN. Thomas Jefferson was
not giving the Supreme Court superiority
over the legislative branch of the Gov-
ernment.

Mr. PROXMIRE. He recogmzed as
every student must recognize, that the
Supreme Court is in many respects, if
not in most respects, the weakest branch
of the Federal Government. Hamilton
spelled it out clearly in the “Federalist
Papers.” He said that the Supreme
Court is, by far, the weakest of the three
branches of the Government for it has
no purse, as does the Congress, and no
sword as does the executive. Again and
again, from Andrew Jackson’s time, the
Supreme Court has had to give in to the
superior powers of the legislative branch
or the executive branch. I shall de-
velop that point at some length later.

Mr. ATKEN. Once more I point out
that we do not pretend to be perfect, even
if we have at times laid claim to being
the nearest to perfection of any of the
States. We do not pretend to be per-
fect. But we are not miracle workers
and we do need time to.do the required
job of reapportionment. The Dirksen-
Mansfield amendment would give us that
time.

Mr. President, I would rather vote to
kill the foreign aid bill completely than
to take any steps which would lead to the
ultimate destruction of our democratic
form of government, whereby each per-
son has the right to representation in
State and Federal legislative bodies.

Mr. DOUGLAS. Mr. President, will
the Senator yield? -

Mr. PROXMIRE. I yield.

Mr. DOUGLAS. I do not wish to poach
on the time of the Senator from Wiscon-
sin, but since my good friend from Ver-
mont has introduced the name of Thom-
as Jefferson, I should like to say that I
hold in my hands his famous work en-
titled “Notes on the State of Virginia,”
the Harvard edition. On page 112 of
that edition Jefferson speaks of the rep-
resentation in the Virginia Legislature,
which, as I mentioned yesterday, over-
represented the tidal counties and un-
derrepresented the back country, and he
criticized it. He said:

This has been a capital defect which has
been discovered in the Constitution of Vir
ginia:

Jefferson argued in fa.vor of the equal-
ity of representation on the basis of pop-
ulation in both Houses of the legislature.
I am glad that Vermont was pro-Jeffer-
son.

Mr. ATKEN. We were.

Mr. DOUGLAS. I am sorry that Ver-
mont has departed from the tenets of
Jefferson, largely because of the Civil
War.

Mr. AIKEN. Mr.. President, will the:

Senator yield?

Mr. PROXMIRE. Before the Senator
from Vermont replles to the Senator
from Ilinois, I should like to underline
what the Senator from Illinois has said.
Jefferson protested a malapportionment
in Virginia in which the low was 951 con-
stituents and the high was 22,000. . That
was a ratio of about 20 to 1, or a lttle
worse than 20 to 1. How does that ratio
compare with Vermont? -

-
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Mr. DOUGLAS. In Vermont the ratio
is 1,000 to 1. Thirty-six thousand people
elect one member of the Vermont Legis-.
lature.

Mr. PROXMIRE. How would Thomas
Jefferson feel about the Vermont situa-
tion today.?

Mr. DOUGLAS. I believe he would
feel that Vermont had fallen away from
its early faith.

Mr. AIKEN. Now that the subject has
been brought up, I should like to point
out once more that when the Constitu- -
tional Convention met in 1789, the States
of Virginia, Pennsylvania, Massachu-
setts, and New York insisted that rep-
resentation in the Continental Congress
should be based upon population alone,

.although some of the delegates thought

that wealth should also carry weight.
If these delegates had had their way,
there would have been no United States
of America. Fortunately, because of
Delaware, New Jersey, and other less
populated States, the wealthy-populous
States did not get their way. We got a
good Constitution. The United States
became a great nation and that is the
way we intend to keep it. -

Mr. PROXMIRE. Mr. President, the
principle has been brought up today.
I .do not know how we can get away
from it. It must be discussed. Though
it may not be articulated frequently on
the floor, there is no question that there
is an underlying feeling on the part of
some Senators that a one-man one-vote
rule is a basic, important, and central
tenet of democracy. Others believe 1t is
not. After all, if we do not believe in one
person one vote, what other principle is
there? If we are to dilute that principle,
it means that one person must have more-
influence than another. I do not know
how we could reason in any other way.
The progress of democracy, from mon-,
archies to the present day, has been to
overcome the distinctions and the privi-
leges in some cases involving, giving votes

-only to property owners, in some cases

only to whites. And this is a battle we
are continuing to fight with the ecivil
rights bill. Up to 1919, when the country
voted on the question of woman suffrage,
franchise was given only to males, we
have been gradually and slowly over-
coming the dilution of democracy which
has prevented people from being prop-
erly represented.

Now, as the Senator from Ilinois in a
brilliant statement last night documented
in the greatest detail, we have a situa-
tion which is worse than it was 100 years
ago. It is worse than it was 50 years
ago. . It is a situation which, as he said,
results in some persons having 1,000
times the representation that other per-
sons have. .

Mr. President, property is a bad and
invidious basis for enfranchisement. But

at least there is the logic, however thin,

based upon the tax burden which prop-
erty carries, or the financial responsibil-
ity which comes as a result of the owner- -
ship of property. Property is a type of
capital investment. It might be argued
that since a man who owns property will
have to pay more taxes than his neigh-
bor who does not own similar property,
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therefore he should have a greater vote.
The logical basis exists although I op-
pose it. But there is nological justifica~-
tion for the kind of county apportion-
ment which was discussed so tellingly
by the Senator from Illinois [Mr.
Dovucras] last night, which resulted in
serious disfranchisement in State after
State.

Furthermore, as will be spelled out by
other Senators in the debate, the exist-
ing malapportionment has a practical ef-
fect, because in State after State the
legislature cannot do the job which it
should for the suburban groups. For the
urban groups the legislatures cannot
solve problems related to slum clearance,
education, and others. What happens?
The cities must come to the Federal Gov-
ernment for assistance.

Mr. CLARK. Mr. Pre51dent will the
Senator yield at that point?

Mr. PROXMIRE. 1 yield to the Sen-
ator from Pennsylvania.

Mr. CLARK. I commend the Senator
from Wisconsin for the fine speech he
is making. I have read with interest
the amendment which he proposes. I
personally believe that if we become
desperate enough, his splendid amend-
ment would help very much the “robber
baron’’ Dirksen “rotten borough” amend-
ment, which I believe to be bad in its
entirety.

The Senator will, of course, be the
judge of his own procedure. But, having
made his case and having made it as
well as he is presently doing, I would

hope that he would give some thought -

to the desirability, for the time being, of
withdrawing the amendment until some
of the rest of us have had an opportunity
to develop our cases and suggest certain
other alternatives. It might well be that
some time next week an initial motion to
table will be made. Then the Senator
could come back with the amendment at
a later date, rather than putting it up to
hazardous chance so early in the debate
on the question, which to my way of
thinking is one of the most important
questions which has come before the
Senate in many a long day. I merely
offer the suggestion. If my friend does
not think it is wise to take it, of course,
I shall abide by his conelusion.

Mr. PROXMIRE. I thank the Sen-
ator. I shall seriously consider his sug-
gestion.

Mr. President, it has been argued that
if we do not act on the Dirksen amend-
ment, we are going to have chaos in the
States and great difficulties in the com-
ing elections to the State legislatures. I
would like to argue that if we do act
favorably on it we.are going to have
far more serious chaos; and, as a gnatter
of fact, bad as the situation is at the
present time, because the Supreme Court
has acted firmly and clearly, we are
making progress -toward a settled,
orderly situation.

I think the State that has probably
been referred to by more Senators than
ahy other is Oklahoma, which has a very
tough and serious problem. I noticed
that the Washington Post today, in -a
dispatch from Oklahoma City, headed
“To Prevent Chaos,” reports that—
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Gov. Henry Bellmon, saying he must act to
prevent chaos, proclaimed a special primary
for September 29 to elect a new legislature
in compliance with a Federal court reappor-
tionment order.

There will be no runoff. "The filing period
will run b days, beginning August 31. Bell-

mon also called a spécial general election for.

November 3 to complete the legislative elec-
tions.

The court declared last Friday that the
State’s entire legislature is vacant as of
November 18. TUnder Oklahoma law, the
Governor must call for elections to fill vacan-
cies.

There may be a difficult situation in
Oklahoma. As I pointed out before, my
amendment would give the people there
an escape valve. However, bad as the
situation may be—Oklahoma is attempt-
ing to solve its problems.

If the Dirksen amendment were
adopted, there would be a very difficult
situation in every one of the 50 States,
including Oklahoma and including States
like Wisconsin, that have reapportioned.
So the Dirksen amendment would negate
the progress that has been made, and
create a situation.which would be par-
ticularly bad.

What are the courts going to do?
Some courts are going to hold that the
Dirksen amendment is constitutional and
must be complied with. I am convinced
that many courts will seriously doubt
that it is constitutional for the Congress
to say that the Supreme Court shall not
protect what we must consider a funda~-
mental American right—the right to
equal representation.

If the courts do not consider this
amendment to be proper—in some cases
they will and in some cases they will
not—we shall really have chaos and a
difficult situation. I cannot see any al-
ternative.

Fred Mohn, of United Press Interna-
tional, in the Washington Post of last
Sunday, wrote a fine article analyzing the
progress the States are making in inching
along toward the one-man-one-vote rule.
Iread from that article: )

The U.S. Supreme Court decision 2 months
ago ordering ‘“‘one person, one vote” legisla-
tive reapportionment has some States in legal
and political turmoil.

Others complied guietly and still others
ignored the ruling.

The Court’s ruling that both houses of
State legislatures must be reapportioned on
the basis of population was a potentially
heavy blow to the farm and “cow country”
minorities that tra,ditmna.lly dominate some
‘houses.

The biggest impact would be in the States .

with the larger cities and spreading suburbs
that are now underrepresented, on the basis
of population.

A United Press International survey of the
States showed that most were in the process
of carrying out the Court’s ruling.

Let me repeat that:

A United Press International survey of
the States showed that most were in the
process of carrying out the Court’s ruling.

of co\‘urse, the Dirksen amendment
would stop that.

I continue to read:

But the change, if it comes, still was years

away. The long process of amending State.

constitutions, plus the process of reappor-
tionment itself, meant that legislatures made
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up according to the Court’s. guidelines
couldn’t convene until 1969 in such States as
Illinois and Massachusetts.

The Supreme Court decision of June 12
applied specifically to only six States—New
York, Delaware, Maryland, Virginia, Alabama,
and Colorado., But almost all States are -
affected. The ruling would outlaw such
disparitles as the Georgia house, where Ful-
ton County’s (Atlanta) 556,326 residents
have 3 representatives, and Echols County,
with 1,876 -inhabitants, has one—a repre-
sentation difference of almost 100 to 1.

It would affect such legislative decisions as
who gets California’s limited water resources
and how much of the pork barrel goes to
Hawaii’s neighboring islands.

And it could mean’ the end of the line for
some powerful figures in State political cir-
cles if their districts were expanded to in-
clude other incumbents.

How important that element is. We
are all human. All of us have friends
in State legislatures. We know how the
proposal affects them. Most of them
have given much of their lives to the
service of their States. We know how
reapportionment may end their careers.
So it is human not to want to do any-
thing that will affect them.

If we do not perrmt the Supreme Court
to act now, we are never going to have
an opportunity to have what Thomas Jef-
ferson and others regarded as the basic
tenet of democracy-—equal representa-
tion and equal votes.

Mr. Mohn continues:

Congress has before it legislation that
would require one legislative house to be
based on population but would allow each
State to decide for itself the basis for the
other house’s district boundaries.

Minnesota Gov. Karl Rolvaag, in appoint-
ing a citizens committee to devise a reappor-
tionment plan, said the task was ‘‘enor-
mously complicated and fraught with
controversy.”

The Supreme Court apparently was aware °
of the complications involved. - It gave no
specifi¢ instructions on how its ruling should
be carried out, and Chief Justice Earl War-
ren said each State system should be judged

© on a case-by-case basis.

What is wrong with that?

T continue:

“What is marginally permissible in one
State may be unsatisfactory in another,”
Warren sald.

The dispute had no effect in Oregon, which
reapportioned both houses on the basis of
.population in 1961 and consequently oper-
ates with area rather than population im-
balances. '

However, I understand that the Dirk-
sen amendment may upset conditions in

‘Oregon, too. I talked with some Oregon

people this morning. This article was
not writtén at the time the modified
amendment which the minority leader
has now placed before the Senate was
introduced.

I continue to read:

While 8 of the State’s 30 senators live
‘within the Portland city limits, Senator An-
thony Yturri represents a four-county area
of nearly 28,000, square miles—a district as’
big as Vermont, New Hampshire, Rhode Is-
land, and New Jersey combined. .

And so forth.
Reapportionment may come to Vermont
next year.
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We have been discussing this matter
with the distinguished Senator from
Vermont.

The 1965 Vermont Legislature is under
court orders to reapportion and then disband
without acting on any other legislation.

In New York, Gov. Nelson A. Rockefeller
named a special committee headed by Dean
William H. Mulligan of the Fordham Law
School to make reapportionment recommen-
dations to him by December, when he was
expected to call a special legislative session.

A three-judge Federal court last month
gave New York until April 1" to pass a legis-
lative reapportionment law based on the Su-
preme Court ruling.

There is a great deal more than I could
read, but the fact is that after careful
study and analysis by the United Press
International and after direct inquiry by
the press the survey defails the progress
being. made in carrying out the Court’s
ruling. )
~ In other words Congress, by this
amendment, would be interferring with
the Supreme Court order, which is being
complied with, which is progressing, with
great difficulty but progressing—it will
always be with great difficulty—and is
gradually, slowly, and definitely ‘being
met.

Mr. President, one of the most remark-
able studies that has been made on in-
tergovernmental relations was made by
the Advisory Commission on Intergov-
ernmental Relations on October 10, 1962.
This was a study of apportionment of
State legislatures made by a very dis-
tinguished panel, including several Sen-
ators. I should like to read the names of
some of the outstanding members of the
panel. It was a bipartisan group of out-
standing men, Including John Anderson,

Jr., Governor of Kansas; Richard Y. Bat-.

terton, mayor, Denver, Colo.; Neal S.
Blaisdel, mayor, Honolulu, Hawaii; Ho-
ward R. Bowen, citizen member, Grin-
nell, Towa; Anthony J. Celebrezze; -Sec-
. retary of Hea,lth Education, and Wel-

‘fare; Edward Connor, supervisor, Wayne
County, Mich.; C. Douglas Dillion, Sec~
retary of the Treasury; Michael V. Di-

Salle, then Governor of Ohio; Robert B. .

Duncan, speaker, house of representa-
tives, Salem, Oreg.;' Florence P. Dwyer,
Mrs., Member of the House of Repre-
sentatives; Sam J. Ervin, Jr., Member of
the Senate; L. H. Fountain, Member of
the House of Representatives; Ernest F.
Hollings, Governor of South Carolina;
Eugene J. Keogh, Member of the House
of Representatives; Karl E. Mundt,

‘Member of the Senate; Edmund S. Mus-
kie, Member of the Senate; Arthur Naf-
talin, mayor, Minneapolis, Minn.;
Graham S. Newell, member of the State
senate, Montpelier, Vi.; John E. Pow-
ers, president, State senate, Boston,
Mass.; Robert E. Smylie, Governor of
Idaho; Raymond R. Tucker, mayor, St.
Louis, Mo.; Robert C. Weaver, Admin-
istrator, Housing and Home Finance
Agency; Barbara A. Wilcox, commission-
er, Washington County, Oreg.

" That is about as distinguished a group
of people, representing various levels of
government in our country, as it is pos-
sible to assemble. This group came fo
a very interesting conclusion. I shall
discuss this study at some length a little
later, because I think it is a most re-
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markable analysis by outstandingly com-
petent people. There were some dis-
sents. The dissenters included some
distinguished Members of this body.
However, the majority of this distin-
guished panel of Federal, State, and
local representatives came to this con-
clusion: -

Equal protection of the law would seem
to presume, and considerations of political

~ equity demand, that the apportionment of

both houses in the State legislature be ba,sed
strictly on population.

Let me repeat that, Mr. President.
This distinguished group of people, after
careful study and a comprehensive
analysis of the history of the law and
political realities, came to the conclu-
sion: ~

Edual protection of the law would seem to
presume, and considerations of political
equity demand, that the apportionment of
both houses in the State legislature be based

- strictly on population. -

Governor Smylie, joined by Governor
Anderson, Governor Hollings, and sev-
eral others, would have preferred to have
the Commission adopt the following
statement of principle:

Equal protection of the law would presume,
and political equity demand, that the ap-

-portionment of both houses in the State

legislature be based strictly on population,
unless the people directly demand otherwise.

This issue was argued, and the ma-
jority decided that even if the people did
determine otherwise, nevertheless both
houses should be based on population.

. There was a clear dissent by Senator
Ervin of North Carolina, who said that
he thought both houses should be based
on population.
teresting and thoughtful dissent by the
distinguished Senator from Maine [Mr.
Mvuskiel, joined by the distinguished
Senator from . South Dakota [Mr.
MunpTl. However, both of these Sena-
tors indicated very strong support for
the principle, although with some con-
cern as to how the prmclple should be
carried out.

Becaise these gentlemen discussed the
situation at such length, and considered
it so thoughtfully, the Senate should
have the benefit of their views also.

After listening to the distinguished
Senator from Illinois last night say that
State legislatures have been badly mal-
apportioned, I intend to show as conclu-
sively as I can the ill effects which mal-
apportionment has had on our system of
government.

I should like to quote now from an ex-
cellent work entitled “The State Legis-
lature—Politics and Practice,” written by
Malcolm E. Jewell, of the University of
Kentucky. Speaking of divided govern-
ment, he stated: .

The other major cause of divided govern-
ment is the system of representation. Most

familiar is a constitutional formula for ap--

portioning at least one legislative branch
that discriminates against urban areas. In
States like Connecticut, Rhode Island, New
Jersey, and Michigan, this has usually pre-
vented Democratic Governors from having
complete legislative majorities, while in
Maryland it has worked to the disadvantage
of a Republican Governor. In both New
‘York and Massachusetts the Democrats have
been handicapped by two other factors. Re-

There was a very in-.

. cratic dominance of the legislature,
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publican legislatures have gerrymandered the
legislative districts, designing them so as to
help Republican candidates. In both those
States, and some others, the Democratic vote
has been so heavily concentrated in metro-
politan areas and so thinly spread through-
out the rest of the State that, under the
single-member district system, it has been
difficult to gain Democratic majorities in the
legislature.

According to all the studies I have
seen, the cities have not been gaining in
population. The people have been mov-
ing to the suburbs. They move to the
suburbs because the suburbs are attrac-
tive places, but they are places where
larger incomes are required than in cities
or in rural areas. So the people who
have been underrepresented, in the sub-
urbs, are people with higher incomes,
wheo are inclined to be conservative and
Republican.

This is not an ideological argument or
a partisan argument. It is an argument
for equal justice.

I continue reading:

Illinols, Ohio, and New Jersey are other
good examples of States where this has been
true. In New York, where Democratic Gov-
ernors have normally had to contend with
Republican legislatures, the disparity ap-
pears to result primarily from gerrymander-
ing and the drawing of unequal districts,
as well as the heavy concentration of Demo-,
cratic.voters in a few metropolitan areas. In’'
some States the underrepresentation of Re-
publican suburbs may tend to offset the
underrepresentation of Democratic cities.
There has been evidence of -such a trend in
States like Illinois, New York, and Pennsyl-
vania.

There are several States, and the number is
likely to increase, where the apportionment
system works to the disadvantage of the Re-
publican Party. In some traditionally Dem-
ocratic States where there is relatively little
Republican strength in rural areas, the Re-
publicans are dependent on growing strength
in the urban and suburban areas to over-
come their minority status. In such cases
malapportionment helps to maintain Demo-
An -ex-
ample is Maryland, where Theodore McKel-
din served as Republican Governor from 1951
through 1958 with a Democratic legislature;
in the lower house the Republicans had only
20 to 30 percent of the members. Organiza-
tional factors were one cause, but the under-
representation of suburban- areas hurt the
Republicans also. At present Baltimore City
is slightly underrepresented in_the house;
it usually elects a full slate of Democrats.
The three largest suburban counties (out-
side Baltimore and Washington) have 250,-
000 more people than Baltimore but together
elect half as many representatives in each
branch; two of these three counties elected
predominantly Republicans at the height of
Republican strength under McKeldin.

So, Mr. President, the bad effects of
malapportionment are not only in the in-
ability of the States to solve the prob-
lems that concern the urban and sub-
urban population—the growing popula-
tion, which is likely to create more prob-
lems—but also because malapportion-
ment results in one house being repte-
sented by one party, having one view-
point, one attitude, while the other house
is represented by another party, having
different views; or in some cases both
houses being represented by one party,
while the Governor is of another party.

However, most people, no matter how
much they believe in independence and

Declassified and Approved For Release 2014/05/20 : CIA-RDP66B00403R000300080043-5




1964

checks and balances, recognize that we
can go too far. They recognize that we
can go too far when this situation con-
tinues year after year, and neither party
can be responsible; neither party can put
a program into effect; neither party can
be responsive to the people who elect
them. .

There is no question that malappor-
tionment is very likely to perpetuate that
situation. As Mr. Jewell says:

The apportionment system may act as a
deterrent to a minority party, discouraging it
from contesting some of the legislative seats
aggressively. It is most important political-
ly when it produces divided government. If
a Governor cannot command a legislative
majority, and particularly if the apportion-
ment system makes it unlikely that he will
in the future, he is forced to bargain with
the opposition party to enact his program.
The result may be a stalemate, as in Mich-
igan where the Democratic Governor and Re-
publican legislature could not agree on the
form of additional taxes. -

How well all of us recall the situation
in Michigan. Michigan had a wonder-
ful Governor. He was one of the finest
and ablest administrators of our time.
Mennen Williams is an able, brilliant
man. He won more popular support in
Michigan  than any other Governor of
that State ever had. He was elected not
.once, not twice, but six times. He was
the dean of Governors in America. He
was a man who had clear, incisive ideas
about the kind of program he wanted.

But unfortunately, in most of the years
that Governor Williams was in office,
there was a divided legislature. It was
a predominantly Republican legislature,
which disagreed with the Governor. The
Republican program may have been just
as good for Michigan as the Democratic
program; but because one branch of the
government was Republican and the
Governor was a Democrat, it was ex-
tremely difficult for Governor Williams or
the legislature to enact a program.
There was a stalemate, and the result is
well known throughout the country.

In my State of Wisconsin, we were fre-
quently told by our Republican oppo-
nents about the Williams administration.
We admired Williams; weliked him, We
knew how able and efficient a man he
was; what a fine administrator he was;
what a good Governor he was; and the
kind of popular support he had. But he
was not able to do the job he wanted to
do for the people of his State because he
had a divided legislature.

Exactly the same situation could have
"arisen under a Republican Governor;
and it does in many States. One reason
for that is malrepresentation. There is
malapportionment because there is a
tendency, under those circumstances, for
the majority of at least one house to be
of one party, and a majority of the other,
house to be of the other party. I defy
anyone, including the distinguished
junior Senator from Iowa [Mr. MILLER],
who is an expert in many of these areas
and is also a good student of history, to
give me any citation, anywhere, by any
of our Founding Fathers or any of our
political philosophers, which holds that
it is good and healthy to have party re-

sponsibility divided; to have one branch -

of government dominated by one party,
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and the other branch by the other party;
or by having both branches of the legis-
lature controlled by one party, and the
Governor representing the other party.

Mr. MILLER. Mr. President, will the
Senator yield? L

Mr. PROXMIRE. 1Iyield to the Sena-
tor from Iowa. y

Mr. MILLER. First, I assure the dis=
tinguished Senator from Wisconsin that
I was not about to make a comment re-
garding divided legislatures particularly.
I wished to comment on the Senator’s
somewhat exaggerated praise of a former
Governor of Michigan. It seems to me
that I recall numerous articles having
been written about the deplorable state

-of the finances of the State of Michigan.

Michigan went deeply into debt. It piled
up a debt of hundreds of millions of
dollars during the long tenure of that
Governor of Michigan.

I grant that problems arise when there

is a division in party responsibility be~

tween the legislature and the executive.
Nevertheless, for the purpose of frying,
at least, to practice some semblance of
fiscal integrity, so far as the people of
the State or concerned, I have observed
that in most States this has been done.
But the State of Michigan was a flagrant
example of how it was not done.

Mr. PROXMIRE. The distinguished
Senator from Iowa has made my point
beautifully, far better than I have made
it. He has emphasized it well. He has

pointed out that in Michigan, a big State, -

a rich State, a State that had a popular
Governor—no one can deny that; he was
elected six times, which is an alltime
record—there was, nevertheless, a serious
financial crisis. I would not deny that.
The State did go into debt. But that was
because the Governor and the legislature
could not agree or get together. They

.could not operate as a team. Why not?

It was because the Governor felt
strongly and deeply about the principles
of the Democratic Party, what it was
founded on, where it should go, and the
manner in which taxes should be raised.
The Governor and the legislature

foundered again and again on the ques--

tion whether a sales tax or an income
tax should be enacted. This disagree-
ment continued for years. There was
tragedy for the people of Michigan; there

is no question about it. The Governor
‘knew about it. Democrats and Republi-

cans agreed that it was a tragedy. They
could not resolve it. One reason was
that Michigan had a badly malappor-
tioned legislature. It was composed of
people who had been elected from rural
constituencies and areas, who were, pre~
dominantly, from a party different from
that of the Governor. They disagreed
with the Governor and would not permit
him to put his program into effect. The

Governor was in a position of having-

either to sacrifice the principles about
which he felt very deeply or to fight for
his principles—which is what he chose
to do—and fight for a program that he
thought was based on equity, justice, and
fair taxation. J

Mr. MILLER. Mr. President, will the
Senator further yield?

Mr. PROXMIRE. I yield.

Mr. MILLER. The Senator from Iowa
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does not intend to reaffirm what the Sen-
ator from Wisconsin has-said about the
administration of that particular Gov-
ernor of Michigan. What the Senator
from Wisconsin ju'7st said, I believe, re-
affirms what the Senator from Iowa said,
namely, that that Governor felf so
strongly and stubbornly about certain
principles that, as a result, Michigan
went hundreds of millions of dollars
deeper into debt and became one of the
classic examples of poor administration
and unsound fiscal control.

I thought I ought to make this point-
so that the REcorp might show that there
are two sides to the comment regarding
the tenure of the former Governor of
Michigan. I grant that he is a person-
able individual. I do not gainsay his
sincerity. I do gainsay his administra-
tion having been a sound example of
good administration.

I grant that he is a very personable
individual, and I do not gainsay at all
his sincerity. I do gainsay the effective-
ness of his administration, in terms of
good government, Certainly it was not
a sound example of good admin_istratiqn.
I am sure the Senator from Wisconsin,
who is quite knowledgeable about such
matters, well knows that if his own State
of Wisconsin had gone into debt nearly
as deeply as Michigan did, there would
practically have been a revolution.

Today, I am pleased to say, the State
of Michigan is proceeding, under a Re-
publican administration, to go into th:e
black for once, and it appears that it
will continue to do so. In fact, a surplus
has been built up. ]

So I could not remain silent when I
heard high praise of the then Democratic
Governor of Michigan, in view of the
‘chaotic financial situation which was al-
lowed to develop.

I served the legislature of my State
when 1t had a Democratic Governor; and
I grant that there were difficulties. In
fact, difficulties now exist there, because
Iowa now has a Democratic Governor
and a Republican legislature. But re-
garless of their differences, they have

‘been able to keep the State government

in the black and out of the red.

So I believe this is a reflection on the
sense of financial responsibility of both
the executive branch and the legislative
branch; and I regret very much, for the
sake of the people of Michigan, that such
a sense of responsibility did not exist
during the term of that Governor.

" Mr. PROXMIRE. This matter is not
particularly relevant to the subject now
before the Senate. However, I point out
that the then Governor of Michigan is a
brilliant man. He was an outstanding
student in college and in law school, and
at a remarkably early age he became a
Governor. . )

The Senator from Iowa has spoken of
the Governor’s stubborness. , I believe he
knows how we evaluate character in our
society on the basis of Aristotle’s Nic~
omachean Ethics, applying the golden
mean. After all, if a man is brave——

Mr. MILLER. Perhaps we should say
extremely brave. '

Mr. PROXMIRE. Very well, If a man
is extremely brave he may be regarded by
people who do not like him as foolhardy.
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Governor Williams was committed to a
principle of justice in taxation, it may be
said that he was stubborn because he
fought for it.

I believe Governor Williams’ adminis-
tration had many good elements about
it. But I believe we agree that the peo-

" ple of Michigan and the State of Michi~
gan and the Governor of Michigan did
suffer because there was then divided
government.

My point is that when there is mal-
apportionment—as now exists in State
after State—there is divided govern-
ment. That is one of the unfortunate
circumstances. That happened in Mich-

igan; and it could very easily happen toa’

Republican Governor who believes deep-
ly in such principles and, for example,
felt strongly that, for one reason or
another, .the -State should not adopt a
highly progressive income tax, whereas
pertaps the Democratic legislature would
take the opposite point of view. The re-
sult in those circumstances could be a
financial crisis, a stalemate, unfortunate
for all the State’s citizens.

At any rate, in view of the situation
prevailing in Michigan from 1960 to the
- present time, I believe there are strong
arguments on both sides.

From what I know of Governor Wil-
liams, he is a fine person; and today he
is doing a fine job as Assistant Secretary
of State. Certainly, I would be very
unhappy if, from this debate, anyone
were to arrive at the conclusion that I-
have other than great admiration for the
former Governor of Michigan, now an
Assistant Secretary of State, G. Mennen
Williams.

Mr. MILLLER. Mr. President, will the
Senator from Wisconsin yield further
to me?

The PRESIDING OFFICER (Mr. WarL-
TERS in the chair). Does the Senator
from Wisconsin yield to the Senator from
Iowa?

Mr. PROXMIRE. Iam happy to yield.

Mr. MILLER. I do not question that
Mr. Williams may be a wonderful man.
I concede that he is a charming man.
But both of us have known charming
persons who have gone broke because
they did not know how to handle their
finances. The only difficulty in that sit-
uation was that although he did not go
broke, the State of Michigan practically
did. But I am willing to admit—as I be-
lieve the Senator from Wisconsin will
concede—that we were speaking of an
extremely stubborn Governor.

I fully realize that there are advan-
tages in having both the executive
branch and the legislative branch under
the control of the same party. But I
suggest that the mere fact that there is
a split—with the executive branch in the
control of one party, and the legislative
branch in the control of the other
party—does not necessarily mean that
the people will suffer. For example,
there was a split between the executive
branch and the legislative branch of the
Federal Government in 1959, as I re-
call—at the time when President Eisen-
hower was in the White House and the
Democrats were in control of Congress.
Yet because of the ability of those in the
White House and the Members of Con-~
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gress, particularly the Members of the

Senate, we were able to have a civil rights
bill which I am sure the Senator from
Wisconsin will adm1t was good for the
people.

So I point this out merely to suggest
that we not become too sweeping in our
statements about divided responsibility.

Mr. PROXMIRE. I agree with the
Senator from Iowa that there are many
cases in which, with extraordinarily
good leadership, forbearance, toler-
ance, and moderation on both sides,
progress can be made with a divided
government. , However, divided govern-
ment makes the situation much more
difficult, and prevents either the one
party or the other from putting a plat-
form into effect.

During the Eisenhower a,dmlmstra,-
tion, when there was a Democratic Con-
gress from 1955 until 1960, we had a
great leader in Lyndon Johnson. He
made a very strong point of being as
fair and as cooperative with the Presi-
dent as he possibly could. He did a mag-
nificent job on foreign policy and on
domestic policy, in working with Presi-
dent Eisenhower. Lyndon Johnson was
the most powerful majority leader the
Senate ever had. When we study his-
tory, we find there has rarely been a
leader who had the great ability Lyndon
Johnson had to get things done. That
the country did not suffer more from
divided government was a great tribute
both to Lyndon Johnson and President
Eisenhower.

Certainly there is a very difficult situa-
tion when, year after year, there is di-
vided government. In that connection,
I refer to the situation in 1947 and 1948,
when Mr. Truman was President and
when there was what he called “the do-
nothing 80th Congress.” Regardless of
whether a good case can be made for
either that Congress or the then Presi-
dent, certainly each one was of the opin-
ion that the other was not doing a good
job. The result was that the country
did not get very much done.

My point is that if there is to be
progress, it is much better to have one
party have full responsibility, Then, at
the next‘election, it can be thrown out of
office if it is not doing a good job, or it
can be continued in office if -it is doing a
good job.

Mr. MILLER. Mr. President, will the
Senator from Wisconsin yield again to
me?

Mr. PROXMIRE. I yield.

Mr. MILLER. I was about to take my
seat. However, in view of the fact that
the Senator from Wisconsin has spoken
of the claim that the 80th Congress did
nothing, I must point out that President
Truman merely alleged that, whereas the
80th Congress was really an outstanding
one, and did many excellent things. The
REcorp clearly shows that.

Be that as it may, I emphasize that
before we reach any conclusions on the
pending business, I believe we had better
be very careful that™~we do not base
conclusions on generalities to which
there are very numerous exceptions.

The Senator from Wisconsin pointed
out the years when our present Presi-
dent, then the majority leader of the

-

_more coherent Congress.
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Senate, worked out matters with a Re-
publican administration.

I suggest that this is a very good ex-
ample of what I referred to in suggesting
that it does not necessarily follow that
because we have a divided legislature and

legislative branch the people will suffer.

The people may indeed benefit.

Mr. PROXMIRE. Most objective his~
torians 25 years from now will agree that
even during that_period, which was a
period of some congressional accomplish-
ment, if we had had a Democratic Presi-

dent instead of a Republican President,

we would have been able to accomplish
more, and very probably, if we had had a
Republican Congress, instead of a Demo-
cratic Congress with a Republican Presi-
dent, we would have been able to have a
But I believe
the Senator is correct.

Of course, we cannot say that neces-
sarily the people will suffer deeply and
tragically. I am not arguing that. I.am
saying that one of the arguments in favor
of having the one-man, one-vote situa-
tion in our States is that there will be

-the greater possibility in our States of

having one party in control of the gover-
norship, the upper house, and the lower
house. The government can then better
assume its responsibility and move ahead
to solve its problems. Under the present
situation, there are great discrepancies
in apportionment.

Mr. MILLER. What the Senator just
said represents one argument which some
political scientists have advocated, for
the United States to adopt the British
parliamentary situation. But I am sure
the Senator from Wisconsin would not
be the first to make that suggestion.

Mr. PROXMIRE. The Senator from
Wisconsin is completely opposed to the
British Parliament as a proposal for this
country to adopt. The American system,
in my judgment, is very superior.

Mr. MILLER. That is also my judg-

ment,

Mr. PROXMIRE. It is more flexible.
At the same time, there are imperfec-
tions. I believe it is proper for the Su-
preme Court, with the help of the Con-
gress, to try to solve its imperfections,
to keep our system, but to try to lmprove
it.

In my judgment, there is one way in
which it can be improved. As the senior
Senator from Illinois [Mr. DoucLas] has
shown so well, a situation in which 1
person has 1,000 times as much repre-
sentation as another is not right. But
such malapportionment is a fact in our
State legislatures over and over again.

Mr. MILLER. The Senator from Wis-
consin and the Senator from Iowa share
the same views with regard to misrep-
resentation. But I hope the Senator
from Wisconsin and the Senator from
TIowa will be around so that we can join
and prepare the book to which the Sen-
ator referred with respect to the Eisen-
hower years, to see whether we would
have . reached the same conclusion—
which I doubt—namely, that had we had
a Democratic President to work with a
Democratic Congress, we would have had
a better performance. In my judgment,
history will show that the American peo-
ple benefited greatly from the fact that
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we had a Republican administration,
and they would have benefited much
more if we had had a Republican Con-
gress for the Republican administration
to work with.

I hope that we shall both be arorund
If we are, I shall be happy to write a
book with the Senator! from Wisconsin
on this subject, although, we may have
a difficult time in agreeing on which
chapter to write. But perhaps history
will be such that the Senator from Wis-
consin will reach the same view that
the Senator from Iowa already has
reached.

Mr. PROXMIRE. Iam delighted that
the Senator from Iowa and the Senator
from Wisconsin are on all fours. The
Senator from Iowa said that we would
have had better performance in 1955
through 1960 if one party had been in
control. The Senator wants the Republi-
can Party. That is understandable. He is
a Republican. I say that we would have
been better off if one party, the Demo-
. cratic Party, had been in control during

that period. However, we agree that we

should have one party. We should not

have a divided government. .

We also agree that because of the
temperance, moderation, and good sense
of President Eisenhower and the major-
ity leaders in the House and Senate,
the suffering endured by the people be-
cause of a divided government was not
as great as it might have been.

Nevertheless, we agree on the fun-
damental principle that one of the dif-
ficulties with -this malapportionment,
and one of the reasons why the Prox-
mire amendment to the Dirksen amend-
ment should pass—or, failing that, that
the Dirksen amendment should be de-
feated—is that if we prolong the situa-
tion and permit a constitutional amend-

- ment to be passed, we shall -prolong a
divided government. We shall prevent
the States from solving thelr own prob-
lems.

I believe the Senator from Iowa, as a
good Republican, believes in federalism
and believes in the State assuming re-
sponsibility and solving its own problems
and not deferring to Washington. .

Mr. MILLER. The Senator from Wis-
consin has an amendment to a pending
-amendment by the Senator from Illinois
and the Senator from Montana.

Mr. PROXMIRE. That is correct.

Mr. MILLER. The pending amend-
ment has nothing to do with the change
in the Constitution. He has just made
a statement regarding a change in the
Constitution. I am not sure that I know
what change the Senator refers to.

Mr. PROXMIRE. As I understand,
the change in the Constitution is the
whole objective of the Dirksen amend-
ment. He is not pressing the amendment
merely to waste the time of the Senate
and keep the foreign aid bill from com-

ing to a vote. He wants to postpone for’

1 year the effect of the Supreme Court

action requiring the States t6 reappor- -

tion both houses on a population basis.

The Senator is very frank about it. He.

has said—and I am sure publicly—that
during that year it would be possible, if
the States desired to do so; to pass a
constitutional amendment which would
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amend the Constitution and make it
clear that the States can, if they wish to
do so, have one house based on popula-
tion and the other house on some other
basis. I believe that is the prime objec-
tive of the amendment of the Senator
from Illinois. That is the reason why I
am opposed to it.

Mr. MILLER. The Senator from Wis-
consin has precisely stated the matter.
I regret that the distinguished senior
Senator from Illinois is not in the Cham-

ber at the moment. I regret that he did

not have the same clear understanding
of- the constitutional amendment last
night that the Senator from Wisconsin
obviously has. It is said by some—per-
haps the senior Senator from Illinois
made this argument—that by reason of
this delay, if Congress should pass a con-
stitutional amendment early next year,
it would go before the States for ratifica~
tion by malapportioned legislatures.

Suppose they did. What would they be
ratifying? They would be ratifying an
amendment which provides that the peo-
ple of a State—not the legislature, but
the people of the State—will decide the
composition of the second house. I can-
not see anything wrong with that.

Mr. PROXMIRE. There is a great deal
wrong with it. Weé know that this is one
amendment that the State legislatures
would ratify with great rapidity. They
would do it because their jobs are at
stake. The jobs of their friends are at
stake. It affects them directly. They
would not want anyone else to do the re-
apportioning. It will be to their benefit.
They will act promptly. As was said
last night, the people will decide. the
question. I think the Senator from Illi-
nois was correct in saying that the ma-
jority of the people would be denied their
equality of vote, and the right to have
their vote count for so much. As the
Senator from Illinois stated, this is an in-
alienable right that is possessed by every-
one in the Nation.

It is absolutely fundamental i in the sit-
uation which we are now discussing. The
equality of vote is not only a central tenet
of democracy, but it is also a right that
should not be taken away even by a
majority of the people. We should not
do it.

My belief, as the Sehator from Iowa
well knows, is that we should not do it.
‘We should abridge a person’s right. This
is a right that should not be denied,
abridged, lessened, or reduced by the ma-
jority.

Mr. MILLER. The difficulty with the
argument, that the Senator has just made,

. and the completely non sequitur quality

of the argument of the Senator from Il-
linois last night is that there are certain
inalienable rights that should not be
taken away by majority rule—we are not
talking about those.
- Mr. PROXMIRE. It is proposed to
take them away. We are takmg away
the right to vote.

Mr. MILLER. Not quite.

Mr. PROXMIRE. An equal vote.

Mr. MILLER. The argument that the
Senator from Wisconsin is making is that

-election to both houses of the State leg-

islature should be on a popular basis.
He is arguing that the second house, to
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which the constitutional amendment
that we are talking about would apply,
should be on a population basis, and that
there is an inalienable right of the people
of a State to have it on a population
basis. Yet the Senator is turning that
argument around and saying that he
does not wish the majority of the people
to decide the question. That does not
follow. .
Mr. PROXMIRE. Of course it fol-
lows. The Senator from Wisconsin is
saying that every person should have an
equal opportunity to elect a State senator

.and a State assemblyman or his State

representative. He should have an equal
right. As the Senator from Illinois
showed so brilliantly last night, in some
cases one person will have a thousand
times the right that another person has.
That is as wrong as it can be. The Sen-
ator from Towa knows that it is wrong.

Mr. MILLER. The Senator from Wis-
consin will not get into an argument with
the Senator from Iowa on that point.

Mr. PROXMIRE. That is what we
are talking about. The Senator says
that a State can apportion as a majority
of the people want to do it. It would be
perfectly possible, with newspaper sup-
port, party support, and so forth, in
State after State, that one house would
not have one-man one-vote representa-
tion but representation by each county
or each town having one vote. If such a
system should prevail, it would be even
worse than the kind of bad representa-
tion that now exists. This is a technical
situation that affects legislators might-
ily and rank-and-file voters only indi-
rectly, although it is enormously im-
portant to all people. It is true that a
majority of the people would have g
right to upset that arrangement; but
because the procedure is not directly at-
tuned to their interests, and because
people are very busy and very involved
in other things, it is perfectly possible
that a majority of the people would be-
cause they had had too little time or op-
portunity to study the issue, vote those
rights away for themselves as well as for
their fellow citizens. I do not believe
that they should do so.

Mr. MILLER. ~The Senator4rom Iowa
has more confidence in the judgment of
the people than has just now been ex-
pressed. I emphasize that this business
of saying that people have an inalienable
right to have both Houses of the legisla-
ture on a population basis, and then
turning around and saying, “Oh, we do
not wish the people to decide that ques-
tion for themselves,” does not add up,
because if a majority of the people
should, as a matter of inalienable right,
control both houses of the legislature, it
seems to me that the people themselves
are entitled to decide the question for
themselves—certainly with respect to the

- second house.

Mr. PROXMIRE. That argument is
always a very appealing .one. It is often
said, “Leave it to a majority of the
people.” Would the Senator from Iowa
leave to a majority of the people the
decision as to whether he could practice
his religion, whether he could speak his
mind, or whether a newspaper should be
allowed to be printed?
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Mr. MILLER. The Senator from Iowa
would answer that question in the follow-
ing way: If a majority of the people of
the United States wished to adopt a con-
stitutional amendment which would do
what the Senator has said, they have the
power to do so. ;

Mr. PROXMIRE. I do not deny that

they have the power.
Mr. MILLER. They have thé power.
Mr. PROXMIRE. Certainly they do.
Mr. MILLER. If they should take
such action, the Senator from Wiscon-
sin and the Senator from Iowa might
not like it. If we do not, we shall have
to go to some other country.
. Mr. PROXMIRE. I am sure that the
Senator from Iowa would stand on the
floor of the Senate and take as long as
he possibly could to oppose that kind of
abridgement of the right to practice one’s
_religion. He would fight such a consti-
tutional amendment very hard. He
would not wish to be a party to it.

Mr. MILLER. That is correct.

Mr. PROXMIRE, The Senator from
Wisconsin is doing that with regard to a
clear right that I think is just as funda-
mental, and that is the right of all citi-
zens to an equal vote in the State
legislature. '

Mr. MILLER. The point is that the
power of our Government ultimately
resides in the people.

J
Mr. PROXMIRE. Of course, it does.

I am not disputing that the power lies in
the people. " The Senate has a right to
shut off debate by invoking cloture, to
enable it to move ahead with the pro-
posed amendment. The people of the
country have the power to adopt almost
any kind of constitutional amendment
that they wish to adopt.

What I am debating is . the merits of
the question as to whether we should do
it. I do not deny the power.

Mr. MILLER. The Senator from Wis-
consin will not have to worry too much
about letting a majority of the people
decide whether or not a majority wishes
to control a second house of a legislature.
I think his concern on that point is com-~
pletely unfounded. If a majority of the
people decide for themselves that they
do not wish to control both houses of a
State legislature, and that there are
other factors involved in a check-and-
balance system of government which is

quite traditional in our American system.

of government, they ought to have the
right to follow that principle. That is
all the constitutional amendment would
do.

Mr. PROXMIRE. I do not have any
idea what kind of constitutional amend-
ment might be considered next year.
But I can imagine that there might very
well be a situation in which the people
might be given an imperfect choice.
They might have a choice between a
population representation in the second
house or they might not be given such a
choice. At any rate, the Senator from
‘Wisconsin feels, as the Senator from Illi-
nois has said, that there are certain in-
alienable rights that I do not want any
majority to take away from me or any
citizen and this right to vote is one of
them.
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Mr. MILLER. Mr. President, will the
Senator yield?

. Mr. PROXMIRE. I yield.

Mr. MILLER. The Senator from
Wisconsin and the Senator from Illinois,
I believe, made the same error when they
talked about the proposed constitutional
amendment being ratified quickly by
malapportioned legislatures, so that the
legislators could perpetuate themselves
in office. How could they possibly per-
petuate themselves in office if the people
should decide to put both houses on a
population basis? It would be impossi-
ble. That is why I say, whether the legis-
latures concerned are malapportioned or
apportioned to perfection, if they ratify
the constitutional amendment and put

both houses on a population basis, they

leave it to the people to decide that ques-
tion. I do not see how we would have
anything to worry about.

Mr. PROXMIRE. I believe there may
be more merit in some constitutional
amendments than in others, but I shall
certainly favor no constitutional amend-

‘ment which would abridge the right to

vote in any way. There is no guarantee
that any constitutional amendment -
which would pass the Senate next year
would provide that the people must have
a choice in deciding whether one house
or both houses were on a population
basis. There is no guarantee of that.
We do not know what kind of constitu-
tional amendment might ‘come before
the Senate.

. Mr. MILLER. Meanwhile there is no
guarantee that any amendment would be
adopted. -

Mr. PROXMIRE. Meanwhile, the sit-
uation arises in which the Supreme Court
is told that it cannot protect what the
Supreme Court considers to be a funda-
mental right of American citizens—the
right to have equal representation in the
State legislatures. That is what the
Dirksen amendment would do. There is
no question about it.

. Mr..MILLER. Mr. President, will the
Senator yield?

Mr. PROXMIRE. 1yield.

Mr. MILLER. I am afraid that the
matter the Senator has referred to is.
more theoretical than practical. As I
pointed out last night in a colloquy with
the Senator from Illinois, I think most
of the Federal courts will be reasonable
and practical. I used the example of my
own State, where a three-man court
ordered the Iowa Legislature to do two
things: first, to adopt an interim re-
apportionment plan to which nomina-
tions would be made in our primary elec-
tion last June and to which Representa-
tives and Senators would be elected in
the general election in Novémber, to
meet next year; second, Iowa is to have a
permanent reapportionment plan to go
into effect thereafter.

I cannot believe that the Senator from
Wisconsin would suggest that the court
now, in view of the Reynolds against
Sims Supreme Court ruling, would issue
an order tomorrow or next week to the _
Towa Legislature to reconvene, to have
10 days to place in effect a reapportion-
ment plan in accordance with the Su-
preme Court’s decision, to enact a law
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for a special primary election 2 weeks
after that, and then to have them all
elected .in November. I cannot believe
the Senator from Wisconsin would sug-
gest that a court is going to do that.

Mr. PROXMIRE. I agree whole-
heartedly with whaf the Senator from
Iowa has said. This is exactly why the
amendment of the Senator from Illinois
would be inappropriate. I rely on the
prudence and wisdom of a Federal court
that is on top of the situation to pro-
ceed properly. ~‘The Dirksen amendment
would prevent that. -

Mr. MILLER. No.

Mr. PROXMIRE. Just a moment. I
have the floor. I am going to read the
amendment. It provides for a stay for
the period necessary—and anybody in
legislature, or another, can apply for the
stay—“to require any election occurring
before January 1, 1966, to be conducted
in accordance with the laws of such State
in effect immediately preceding any ad-
judication of unconstitutionality and”’—
not only that, but in addition—*to allow
the legislature of such State a reasonable
opportunity in regular session or the peo-
ple by constitutional amendment a rea-
sonable opportunity following the adjudi-
cation of unconstitutionality to appor-
tion representation in such legislature in
accordance with the Constitution.”

The Dirksen amendment would deny
the court discretion. The court now has
discretion. The courts can move ahead
according to their own prudent ideas.
As Chief Justice Warren said, the States
can be handled on a case-by-case basis.
That is being done. Now the proposal is
to delay the procedure until January 1,
1966. Any member of the legislature who
lost his seat because of reapportionment
¢ould stop reapportionment in his State.
This is true in my own State. The
amendment is going to be very destruc-
tive in Michigan and other States.

. Let me read lines 6 to 9 on page 1 of
the amendment:

Any court of the United States
jurisdiction—

- They all have jurisdiction in these
cases—

of an action in which the constitutionality
of the apportionment of representation in a
State legislature or elther house thereof is
drawn in question shall, upon application,
stay the entry or execution of any order.

They have to stop it. This amendment
deprives the courts of their discretion.
That is the trouble. We are trying to do
the job that the courts ought to do. i

Mr. MILLER. Mr. President, will the
Senator yield?

Mr. PROXMIRE. 1 yield.

Mr. MILLER. The Senator did not

read far enough. It provides that there
shall be a stay, but the Senator did not
add these very important words. For
how long? “A reasonable opportunity.”
Who is going to determine what is “a
reasonable opportunity”?
- Mr. PROXMIRE. Oh, no; the pro-
posed law does that by providing that the
Court is prevented from acting before
January 1, 1966. That is the rest of this
year and all of calendar 1965. The pro-
posed law so provides specifically.

héving
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Mr. MILLER. The Senator from
Towa was referring to the second para-
graph to which the Senator from Wis~
consin referred. This was the point I
thought we were talking about. The pro-
vision is that the States shall be granted
a period to allow the legislature “a rea-
sonable opportunity.” The “reasonable
opportunity” will be decided by -the
Court.

Mr.PROXMIRE. The Court could de-
cide that now, without any interference
by the Congress of the United States.
On page 2, line 3, the amendment deﬁnes
what a “stay” is. Itreads:

A stay for the period necessary—

To permit any State election of repre-
sentatives occurring before January 1,
1966.

On what basis? On the basis before
the reapportionment took place. That
means that the Wisconsin reapportion-
ment, and I think that of Michigan, and
I am sure-of most States that are trying
to comply with the order, will be thrown
out the window. It would cause chaos. I
think the Senator from Iowa has brought

out why the Court cannot proceed pru- -

dently if the Dirksen amendment passes.
Its hands are tied.

Mr. MILLER. I am pointing out that
the Court is given power to proceed pru-
dently, because the discretion of what is
“a reasonable opportunity” is entirely up
to the Court. Itis this discretion which I
think the Court ought to have and which
the Dirksen amendment gives it.

Mr. PROXMIRE. If the Senator
would offer an amendment, which I
would be delighted to support, to strike
out the language on page 2, lines 3 to 16,
the amendment would not be nearly as
bad as it is now. But that language is
in the amendment very specifically. It
provides that a stay for the period until
January 1, 1966 shall be granted. There
is no alternative. The stay must be
granted. - Reapportionment must be
stopped. The States would have to go
back to the situation in accordance with
the laws in effect immediately preceding
any adjudication of unconstitutionality.
If that means anything, it means that all
the reapportionments made in the
States—and the UPI study said most
States are complying, would be upset in
order to comply with the amendment.

Mr. MILLER. The Senator appar-
ently is referring to a part that I was
not discussing.

Mr. PROXMIRE. The part I have
been discussing affects the part the Sen-'
ator from Iowa has been discussing.

Mr. MILLER. If the Senator were
striking out anything, he would be strik-
ing out lines 9 to 16.

"Mr. PROXMIRE. Would the Senator
agree to eliminate lines 4 to 8?

Mr. MILLER. Would the Senator
agree to leave lines 9 to 16 in?

Mr. PROXMIRE. I would be de-
lighted to support an amendment to
strike out lines 4 to 8, If that is the bur-
den of it, because I think we would be
making a little progress.

Mr. MILLER. Would the Senator
leave the rest In? ‘It provides that a
reasonable opportunity will be granted.
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Tt is obviously going to be decided by the
Court. I think the Senator should be
consistent.

Mr. PROXMIRE. If the Senator can
persuade the Senator from Illinois to
delete lines 4 ‘to 7, the Senator from
Wisconsin will not talk very much.
While my vofte does not count for
much—— .

Mr. MILLER. It counts as much as
that of any other. Senator.

Mr. PROXMIRE. Perhaps 10 or 12
other Senators will agree with the Sen-
ator from Wisconsin. Perhaps there
will be fewer. If the Senator will use
his offices with the minority leader to
persuade him to eliminate that language,
‘we may progress. There may be a few
scattered votes against the amendment,
but it would be a vast improvement.

Mr. MILLER. While the Senator
from Iowa attempts to use his good of-
fices with the minority leader, will the

~.Senator from Wisconsin attempt to use

his good offices with the majority leader,
who is also a sponsor of the amendment?

Mr. PROXMIRE. 1Ishal be delighted
to do so.

Mr. MILLER. I thank the Senator.

. Mr. PROXMIRE. Mr. President, the
Senator from Wisconsin has been trying
to argue that the stalemate which results
from divided government brings atrophy
to State government, because it means
that in case after case—one could cite
many examples, especially anyone who
has served in State legislatures—the
State does not act.

One of the most conspicuous exam-
ples is Michigan. During many years a
fine Governor was serving while the leg-
islature was of another party. He was
not able to move ahead in solving the
problems, because he would not com-
promise his principle and the legislature
would not compromise its principle.
They were of opposite parties. "The re-
sult was a deadlock.

This situation is not conﬁned to Michi-
gan. We know that it has happened in
many States. This leads to an increase
in power by the Federal Government.
That is something that both parties have
protested.

Perhaps Republicans have been more
vehement than Democrats in their pro-
tests. All of us realize that these prob-
lems should ‘be solved at the place that
is closest to the people. If we believe
that, it seems to me that we should do
our best to see to it that the State legis-
latures are apportioned in a way that
will make them more responsive to the
people, and more likely to be of the same
party as the Governor.

Probably the most frequently quoted
statement concerning this point was
made by the Kestnbaum Commission.
This was an outstanding Commission

‘appointed by President Eisenhower, and_

headed by one of the most brilliant busi-
ness-statesmen of our country, Mr. Meyer
Kestnbaum. This is what it had to say
about this situation:

Reapportionment should not be thought of
solely in terms of a conflict of interests be-
tween urban and rural areas. In the long
run, the interests of all in an equitable sys-
tem of representation that will strengthen
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State government is far more important than
any temporary advantage to an area enjoy-
ing overrepresentation. -

It is unfortunate that this has not been
emphasized sufficiently. There is a per-
fectly natural tendency on the part of
many people who listen to this debate
and on the part of reporters writing
about the debate, whether in Congress or
in State legislatures, to picture this situ-
ation as a clash between urban and sub-

-urban people on the one hand, and rural

people on the other hand; between farm-
ers and consumers; beween the cow
counties and the vbig urban counties.
This is most unfortunate, because every-
one gains under fair and equal appor-
tionment, when there is a strong State
government that can meet the problems,
whether they be urban or farm problems.

I have seen many cases in which the
failure of Congress to act or the failure
of a State legislative body to act to solve
an urban problem. has resulted in the
urban members of the State legislature
retaliating by dragging their heels when
rural problems came along.

One way of preventing this kind of sit-
uation is to see that both bodies are fairly
proportioned with respect to population,
so that one body- does not feel that it
has primarily an urban responsibility
and the other a primarily rural responsi-
bility which results in a deadlock.

The Kestnbaum Commission report
stated:

‘The problem of reapportionment is impor-
tant because legislative neglect of urban
communities has led more and more people’
t0.1ook to Washington for more and more of
the services and controls they desire,

This is something that legislatures
must consider very deeply. The Eisen-
hower-appointed Kestnbaum Commis-
sion, after making the most comprehen-
sive study of intergovernmental relations -
that has been made perhaps in this cen-
tury—a very comprehensive and able
study by the most competent people in
America—said—and I wish to quote it
again:

The problem of reapportionment is im-
portant because legislatwe neglect of urban’
communities has led more and more people
to look to Washington for more and more of
the services and controls they desire.

‘Because the problems are not solved
on a local basis—and they must be solved
on a local basis—we must meet very dif-
ficult problems in our cities in connec-
tion with employment, delinquency, and
education. They are not solved because
of bad apportionment. Everyone knows -
it. It is because they are not solved that
people look more and more to Washing-
ton. The Commission report goes on to
state:

One result of State neglect of the reap-
portionment problem is that urban govern-
ments have bypassed the States and made
direct cooperative agreements with the Na-
tional Government * * * the multiplication

‘0l the national-local relationships tends to

weaken the State’s proper control over its
policies and its authority over its own
political subdivisions.

We have often heard criticism, not
only in the 1940’s and 1950’s, but also in
the 1930’s, and opposition on the part of
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conservatives to the State-Federal aid
programs, on the ground that the Fed-
eral Government’s long hand was going
to dominate the State and weaken the
State. There is something to that con-
tention. - However, the answer is to
strengthen the State government so that
it can solve these problems on a State
basis. One reason it is not done is be-
cause of malapportionment.

I am talking about something that is
as fundamental as can be. If the Dirk-
sen amendment is adopted, it will be used
to pass a constitutional amendment, and
we shall never have the principle of one
man, one vote in this country. Everyone
who has followed this situation knows
this. That kind of constitutional amend-
ment will not be upset, because it would
be greatly against the interest of those
who serve in the State legislatures.

The report continues:

The multiplication of national-local rela-A

tions does, of course, weaken the State’s
proper control over its own policies and its
authority over its own political subdivisions.
The (Kestnbaum) Commission correctly
pointed out that the National Government is
. often more responsive to urban needs, be-
‘cause urban interests are frequently more

effectively represented in Congress than in -

their own State legislatures. The same shift
in population which has made our State
legislatures less representative has made the
Congress more representative of urban areas.
For, unlike most State legislatures, the Na-
tional House of Representatives “has been
reapportioned after almost every decennial
census. Moreover, since U.S. Senators are
elected at large, they have become increas-
ingly dependent on urban voters for their

election to the Senate. N

We are dealing with a very practical
problem that will have a great effect on
the Nation for a long time.

I should like to read from the Repub-
lican platform of 1964, which was
adopted last month and on which, as I
understand, the Republican candidate
for President, BARRY GOLDWATER, and Re-
publican candidates for the Senate and,
House of Representatives will run in the
fall. Under the headline “Faith in Lim-
ited Government” and under the subtitle

“In Furtherance of Our Faith in Limited, -

Frugal and Efficient Government,” there
appears the following:

We also pledge revitalization of municipal
and county governments throughout Amer-
ica by encouraging them, and private citizens
as well, to develop new solutions of their
major concetns through a streamlining and
modernizing of State and local processes of
government, and by a renewed consciousness
of their ability to reach these solutions, not
through Federal action, but through their
own capabilities,

These are beautiful words, and they -

are words that many millions of Amer-
icans will enthusiastically subscribe to.
However, they do not mean a thing un-
less the States are able to handle their
problems, and unless the legislatures are
responsive to the people, and are properly
apportioned -to meet the problems of the
. State.

There is no question that when there

is the kind of malapportionment, the
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kind of emphasis on rural, antiurban
apportionment that exists, these fine
words in the Republican platform will
not stand up.. Let me repeat—*“by a re-
newed consciousness of their ability to
reach these solutions, not through Fed-
eral action, but through their own capa-
bilities.”

On that basis, it is difficult for the
Senator from Wisconsin to understand
how the distinguished minority leader,
the leader of the Republican Party in the
Senate, can propose such an amend-
ment, when everyone who has made a
study of intergovernmental relations, and
everyone we can find who has made a
scholarly study of apportionment agrees
the State government will be more effi-
cient, and can do a better job if it is
apportioned on the basis of population.

Professor Jewell, in his recent book,
copyrighted in 1962, on State legislatures,
has written on this very subject. I
should like to quote from him in em-
phasis of the fact that although many
people may argue that this is a partisan
issue, it definitely is not. i

If anyone can believe in the sincerity
of Governor Rockefeller, of New York—
and I do—and of Governor Scranton,
of Pennsylvania—and I do—the essence
of their State -responsibility creed, as
they have said over and over again is that
the States should solve their problems.

If this is to be done, I think we must
recognize that both rural and urban
persons should have an equal oppor-

tunity to be represented in State govern-.

ment. Professor Jewell comments briefly
on that. He says:
. There are essentially three ways in which
a rural group might maintain its control
over the legislature. Since the responsibility
for reapportionment is usually delegated by
the State constitution to the legislature, the
majority group in the legislature could sim-
Pply do nothing. A second strategy would be
to secure constitutional standards for appor-
tionment that would preserve rural control
in one or both branches of the legislature.
A third method would be to pass redistricting
bills from time to time that gave propor-
tionately greater representation to rural than
to urban areas and perhaps favored a parti-
cular party. These techniques have some-
times been used in combination. In Illinois,
for example, there was no reapportionment of
the State legislature from 1901 until 1955, to
the distinct disadvantage of Chicago and the
other parts of Cook County. When reap-
portionment was finally achieved, downstate
groups were able to exact a high price for it,
a new constitutional provision guaranteed
periddic reapportionment of the House on
a population basis but established a Senate
apportionment that assured a numerical ma-
- jority to the downstate area.

This is another example of why the
arguments that are used on the part of
those who say, “Leave it to a referen-
dum; after all, the people will decide
whether they want one house based on

<bopulation and the other house on some
other basis,” are fallacious. Those in a
State legislature who believe deeply in
‘the principle of one man, one vote, those
who believe that urban people have a
right to fair répresentation, can be

S~
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blackjacked, as they were in Illinois, in g
situation in which the choice given the
people was a choice that resulted in pre-
dictable support for one house that is
based on area, and will be based for-
ever on area, if the proposed constitu-
tutional amendment is adopted. There
will be no way of changing such an
amendment once it is placed on the
books, because we know that once State
legislatures are given one house that
may be established on some basis cther
than population, it will never be pos-
sible to meet the constitutional require-
ments that three-quarters of the State
legislatures give up the privilege which
those legislators have and deny many of
the people who are sitting in the legis-
latures, and deny friends of those sit-
ting in the legislatures, their jobs, and
end their careers. They will not do it.
;t will mean that the amendment will be
just as permanent a part of the Consti-
tution as the one part of the Constitu-
tion that cannot be changed, namely, the
part which prevents depriving a State of
its two votes in the Senate.

Continuing a little further from Mr.
Jewel’s statement: :

Though apportionment systems vary
greatly in the different States, the legislative
districts are always based on existing units
of government, usually the counties but
sometimes cities and towns. Sometimes all
counties (or cities and towns) are equally '
represented, but the apportionment generally
bears some relationship to the population
of these units and consequently is supposed
to vary as population changes.

The Senator from Illinois = [Mr.
Doucras] showed last night how wide the
variations are. In some States, they are
as much as 1,000 to 1—in other words,
one person having only one-tenth of 1
percent of the representation in a State
legislature that other persons have.

I continue the statement:

" Most State constitutions require periodic
reapportionment of one or both houses and

delegate this responsibility to the legislature.

Though the language of the constitution
usually makes this reapportionment manda-
tory (normally after the Federal census), leg~
islative bodies have frequently delayed for
many years. The example. of Illinois has
already been cited. Although (or perhaps
because) the Tennessee constitution pro-
vides for almost no distortion in the popula-
tion principle for apportionment, the legis-
lative seats in that State were last appor-
tioned in 1903, and house districts there vary
from 3,500 to 79,000 in population. There
are several other States with apportionments
at least 30 years out of date.

In my judgment, a fundamental, vital,
and absolutely cardinal tenet of democ-
racy is at stake in the issue .on this
amendment. That is the one-man, one-
vote issue. It is one that has been dis-
cussed and considered by political philos-
ophers for centuries. It is one in which
the Founding Fathers, in whom we have
so much faith, and whom we cite so
often, and who, we feel, performed so
brilliantly in establishing this Nation,
had firm and definite convictions. Those
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pose taxes throughout the Nation; yet
each State is to have as. much sov-
ereignty as possible. That is possible in
important part, I believe, by having two
Senators for each State. That arrange-
ment is most wholesome, and I favor it.

Mr. CURTIS. Would not the Senator
from Wisconsin agree that when the
Federal Government was formed, the
States delegated certain powers to it?

Mr. PROXMIRE. Yes.

Mr. CURTIS. In short, the Federal
Government is one of delegated powers.
The States never delegated to the Fed-
eral Government any power over the
State constitutions—in this. case, in re-
gard to the establishment of their own
legislatures—did they?

Mr. PROXMIRE. When the Consti-

tution was written, as the Senator from

Nebraska well knows, theré were no
constitutional amendments. The Con-
stitution as initially created is not the
same as the one we have today. As
the Senator from Nebraska well knows,

‘the original Constitution was amended,
not only by the Bill of Rights—which,

many of us feel are among the most im-
portant provisions of the Constitution—
but also by the 14th amendment, which
I believe has correctly been construed by
the Supreme Court of the United States
as meaning that the States delegated to
the Federal Government the responsi-
bility to prohibit individual States from
abridging the privileges of citizens of
the United States. Certainly one such
privilege is an equal vote. It is in my
book just as important as the right of
freedom of speech or the right of free-
dom of assembly or the right of freedom
of the press.

Mr. CURTIS. The Senator from Wis-

consin has a right to his views; but I point’

out that the States never provxded the
Federal Government. with the right to
provide for the State legislatures.

Mr. PROXMIRE.. I think that was
done my means of the 14th amendment.

Mr. CURTIS. Oh, no. The phrase
“one person, one vote” is a catch phrase,
but it does nét have nearly the validity
that is applied, for example, in a court
of law, to the parties to a suit. Each
party may be well represented by an
attorney. The adversary party is just
one person, and has perhaps one at-
torney; but that does not mean that the
parties are denied equal rights, or that
one of them has a 50-percent handicap.

The doctrine of the recent Supreme
Court decision was just picked out of
thin air. I do not believe there is any
justification in the Constitution for the
Federal Government to assert authority
as to how the States shall make up their
legislatures.

Mr. PROXMIRE. My answer is that
I believe the 14th amendment does pro-
vide that. Some people would dispute
that the 14th amendment was properly
ratified; I understand that was disputed
yesterday by a very distinguished Mem-
ber of the other body.

I shall read the part of the amend-
ment which I believe provides this pro-
tection:
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SectioN 1. All persons born or naturalized
in the United States, and subject to the
jurisdiction thereof, are citizens of “the
United States and of the State wherein
they reside. No State shall make or enforce
any law which shall abridge the privileges
or immunities of citizens of the United
States; nor shall an State deprive any per-
son of life, liberty, or property without due
process of law; nor deny to any person with-
in its jurisdiction the equal protection of
the laws.

I suppose one can construe that in
various ways. But it seems to me that a
proper construction—and I believe a
highly desirable, perfectly proper, logi-

cal construction—is that privileges of.

American citizen—not to be abridged by
the States—include the right to an
equal vote for the State legislature, if
privileges or citizenship mean anything.
Mr. CURTIS. No. Equal represen-
tation does not mean that, It means
that the whole body of laws will give the
same protection to one citizen that it
gives to another. We canot follow the
argument that the Senator is advancing
without coming to the conclusion that
the Senate should no longer be consti-
tuted as it is, but that it should be on a
population basis.
Mr. PROXMIRE. Oh, no indeed.
Mr. CURTIS. Isthe 14th amendment
not binding on the Federal Government?
Mr. PROXMIRE. There may be a
contradiction, as there are in many of
our documents. But I believe if is very
clear that there are many reasons that
the Senate of the United States is an
eternal institution. As long as the
Republic lasts, there will be a Senate of
the United States. Because, of course,
we cannot deprive a State of their two
Senators, even by an amendment.
Mr. CURTIS. How do we know?
The Supreme Court with one decision
nuliified many of the State constitu-
tions. I contend that they had no au-
thority to do it whatever. The States
have never delegated authority to the
Central Government to override State
constitutions with regard to how the
States set up their legislative bodies. -
Mr. PROXMIRE. The Senator is
making two arguments. One argument
is that the States have never delegated

the authority over a citizen’s.right to .

vote. I say that that authority was del-
egated in the 14th amendment. The
other argument the Senator is making
is that there is no real difference be-
tween the State right to have one body

‘not based on population and the Fed-

eral right to have a Senate not based on
population. - I believe we all recognize
that the Senate was established in the
Constitution with great wisdom. I be-
lieve no one can deny that there is clear
and proper element of sovereignty in the
States. This is because the sovereign
States surrendered part, but only part,
of their sovereignty when they became
States. Without this retention of sov-
ereignty by individual States, there
would have bheen no TUnited States.

But where is the sovereignty of the

counties,

. the Constitution.

-Augus’t 1}

or towns, or rural a,reas"
Where? There is not any. No county
has ever created a State. States create—
abolish, extend, modify counties at will.
To treat them as “little States” is ridicu-
lous.

It is true the Federal Government may
delegate some of its power to the States.

Mr. CURTIS. There is no delegation
to the States.” The States have the pow-
er of delegating to the Federal Govern-
ment. 3

Mr. PROXMIRE. I recognize that
the Senator is making a legal argument.
I am making a practical political argu-
mernit. The Federal Govéernment may
under some circumstances delegate part
of its taxing authority, if it may wish
to do so, under some certain. circum-
stances, and delegate other power at
times.

Mr. CURTIS That is exercising pow-
er that the States have specifically del-
egated to the Federal Government.

Mr. PROXMIRE. That is correct.

Mr. CURTIS. From the very begin-
ning it was given the power to tax.. By
amending the Constitution, it was given
the power to tax income. But they have
never given them power to set up the
State legislature.

1 believe it is time for the whole coun-
try to serve notice on the Supreme Court
that it is not a legislative body, that it
is not omnipotent. States do have sov-
ereignty. The real sovereignty rests in
people. The.same people that brought

.forth the Constitution of the United

States brought forth the State consti-
tutions. The State constitutions existed
before the Federal constitution. Every
new State that comes into the Union has
all of the powers that each of the origi-
nal 13 States had.

Mr. PROXMIRE. In reply to the
Senator from Nebraska, it seems to me it
is just fundamental that we should rec-
ognize that.the Supreme Court of the
United States has a duty to provide a
protection for individual citizens, of
their fundamental right—the Senator
from Illinois [Mr. DoucrLas] calls it an
inalienable right. Thomas Jefferson
said that the principle is as clear as if
can be that there is a.right of equal rep-
resentation in the State legislatures.

The Senator from Nebraska may feel
that that is legislation by the Supreme
Court. Ifeel that it is an action in com-

-plete compliance with their duty and

obligation under the 14th amendment ﬂ

-~
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Mr. ELLENDER. Mr. President, I

-submit a report of the committee of con-

ference on the disagreeing votes of the

‘two Houses on the amendments of the

Senate to the bill (H.R. 11579) making
appropriations for certain civil func-
tions administered by the Department
of Defense, the Panama Canal, certain
agencies of the Department of the In-
terior, the Atomic Energy Commission,
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